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TOWARDS THE RULE OF LAW? 


UNITED STATES REFUSAL TO SUBMIT TO ARBITRATION OR 
CONCILIATION THE INTERHANDEL CASE 


By Herpert W. Briaas 
Editor-in-Chief 


On January 11, 1957, the United States rejected a request of the Gov- 
ernment of Switzerland to submit the Interhandel controversy to arbitra- 
tion or conciliation in conformity with the provisions of the United States- 
Swiss Treaty of Arbitration and Conciliation of February 16, 1931." 
The refusal to submit the controversy to arbitration was declared to be ‘‘on 
the ground that the matter does not involve a dispute falling within the 
seope of the obligation to have recourse to arbitration’’;? and the refusal 
to comply with the conciliation provisions of the treaty was on the ground 
that they ‘‘would necessarily be unproductive.’’ * 

In elaborating its reasons for refusing to submit the controversy to 
international proceedings, the United States Department of State comes 
close to advocating the following propositions in the circumstances of the 
controversy : 


1. That the more restrictive reservation first made in 1946 by the 
United States in accepting the compulsory jurisdiction of the Inter- 
national Court of Justice of ‘‘disputes with regard to matters which 
are essentially within the domestic jurisdiction of the United States 
of America as determined by the United States of America’’* should 
be read retroactively into Article VI(a) of the U. S.-Swiss treaty of 


1931, which, in terms, merely excepted from arbitration ‘‘any differ- 
ence the subject matter of which (a) is within the domestic juris- 
diction of either of the Contracting Parties.’’ 

2. That the disposition of title to property within a state is not 
subject to arbitration because it is within the exclusive domestic juris- 
diction of that state unless removed ‘‘by sovereign act.’’® 

3. That a state many set up its constitution and laws to provide an 
interpretation, binding on the other party, of what it has agreed to by 
treaty. 

4. That a state may set up its constitution and laws as an excuse 
for failure to fulfil a treaty obligation. 


‘See 36 Dept. of State Bulletin 350-358 (1957), for texts of Swiss note of Aug. 9, 
1956, and U. 8. note of Jan. 11, 1957, with enclosed U. 8S. Memorandum. For the text 
wf the 1931 treaty, see U. 8. Treaty Series, No. 844. 

*U. 8. note, loc. cit. 351. 8U. 8. Memorandum, loc. cit. 357. 

‘Italies added. For full text, see T.I.A.S., No. 1598. 

*U. 8. Memorandum, loc. cit. 357. 
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5. That the interpretation of a treaty is a question falling within 
the domestic jurisdiction of a state. 

6. That whether or not a state has violated the provisions of a 
treaty is a domestic question for purposes of a treaty providing for 
arbitration or conciliation. 


SUMMARY OF INTERHANDEL CASE 


Although it is not the purpose of this article to discuss the merits of 
the Interhandel case, a summary of the complicated facts® of that case 
will throw light upon the refusal of the United States to submit it to 
arbitration or conciliation. ‘‘Interhandel,’’ also known as ‘‘Société Inter- 
nationale pour Participations Industrielles et Commerciales, S. A.,’’ was 
originally founded in 1928 as a Swiss holding corporation domiciled in 
Basel, Switzerland, under the name of ‘‘I. G. Chemie.’’ I. G. Chemie, 
later Interhandel, owned 90% of the capital stock, including assets now in 
excess of $100,000,000, of General Aniline and Film Co., an operating 
company organized under the laws of Delaware. 

Between 1942 and 1946, all of the American assets of Interhandel, 
including its shares in General Aniline and Film Co., were vested under the 
Trading with the Enemy Act’ by the U. S. Alien Property Custodian as 
beneficially owned or controlled by an enemy (German) corporation, I. G. 
Farben. It was the contention of the United States that Interhandel was 
enemy or enemy-tainted under United States law because through the years 
it had participated in a conspiracy with the Sturzenegger Swiss banking 
firm and I. G. Farben to conceal and cloak the ownership and control by 
I. G. Farben, an enemy German concern, of properties and interests in 
many countries, and to allow Farben to control such properties. 

In 1948, Interhandel brought suit in the U. 8. District Court for the 
District of Columbia for recovery of its American assets, including the 
shares of General Aniline, under See. 9(a) of the Trading with the Enemy 
Act, alleging that it was not and had not been an enemy or ally of an 
enemy. During the course of the proceedings, the court granted motions 
for reciprocal discovery of documents. Interhandel examined and photo- 
stated over 23,000 documents of the U. S. Department of Justice; but two 
weeks before plaintiff was to make discovery, the Swiss Government seized 
the files and books of Sturzenegger, a Swiss corporation, and refused 
Interhandel permission to produce them in an American court because s0 
to do would be a violation of Article 273 of the Swiss Penal Code, relative 
to economic espionage, and Article 47 of the Swiss Bank Law, relative to 
banking secrecy. The result was that Interhandel was able to produce 
some, but not all, of the Interhandel records and none of the Sturzenegger 


6 These facts are here summarized from the opinions of the U. S. courts in Société 
Internationale pour Participations Industrielles et Commerciales, 8. A., v. MeGranery 
et al., 111 F. Supp. 435 (1953) and, on appeal, [Same] v. Brownell, 225 F. 2d 532 
(1955), cert. den., U. S. Supreme Court, 350 U. 8. 937 (1956), and from the U. & 
Memorandum of Jan. 11, 1957, loc. cit. 

740 Stat. 411; 50 U. 8. C., Appendix, §1 et seq. 
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records ordered produced by the court. After appointment of a Special 
Master, who found, inter alia, that there was no evidence of collusion be- 
tween Interhandel. and the Swiss Government with reference to non- 
production of the records, the District Court dismissed, with prejudice, 
Interhandel’s suit for recovery on the ground that the court must uphold 
established procedures of the American judicial system for compelling the 
production of all relevant facts in order that justice be done; and that no 
denial of due process of law arose here from the fact that plaintiff’s in- 
ability to produce the documents was due to the action of the Swiss Govern- 
ment. The dismissal was affirmed on the same grounds by the Court of 
Appeals of the District of Columbia, and certiorari was denied by the 
Supreme Court on January 9, 1956.° 


THe Swiss REQUEST FOR ARBITRATION OR CONCILIATION 


In its note of August 9, 1956, the Swiss Government contended, inter 
alia, that ‘‘the latest American court decisions in this matter . . . have 
been restricted to mere procedural grounds’’; that the American assets of 
Interhandel ‘‘have to this date not been returned to their rightful 
owners’’; that ‘‘all attempts of the Swiss owners to obtain the return of 
their property have so far remained unsuccessful’’; that the matter turned 
upon ‘‘the principles of international law pertaining to the protection of 
the legitimate interests of a neutral State’’; that ‘‘the matter involves ad- 
herence to an agreement concluded between the Governments of the two 
countries’; and that the two governments had long been in dispute as to 
the proper interpretation of that international agreement. The Swiss Gov- 
ernment therefore requested the United States to submit the matter to 
arbitration or conciliation in accordance with the provisions of the United 
States-Swiss Treaty of Arbitration and Conciliation of 1931.° 

The international agreement which the Swiss Government charges the 
United States with violating is the Swiss-Allied Accord concluded at Wash- 
ington, May 25, 1946, by exchange of notes.*° Article IV(1) of the 
Washington Accord provides: 


The Government of the United States will unblock Swiss assets in the 
— States. The necessary procedures will be determined without 
elay. 


In its note of August 9, 1956, the Swiss Government observed with ref- 
frence to the American assets of Interhandel: 


*See citations in note 6 above. The New York Times reported on April 12, 1957, 
that the Court of Appeals of the District of Columbia had on April 11 affirmed a denial 
of injunction requested by Interhandel to restrain sale by the U. S. of 75% of the stock 
of General Aniline, the U. S. contention being that litigation has been terminated. On 
April 17, 1957, Attorney General Brownell nevertheless postponed the sale pending 
farther litigation. Ibid., April 18, 1957, p. 41. 

*Swiss note, loc. cit. 358. 

“See 14 Dept. of State Bulletin 1121-1124 (1946). The Swiss-Allied Accord does 
= ’ppear to have been published either in T.I.A.S. or U.N.T.8. For a discussion of 
‘tis agreement, see article by Nat B. King in 46 A.J.I.L. 464 (1952). 
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The Federal Council is of the opinion that the refusal of the United 
States Government to return these assets is contrary to Article IV, 
paragraph 1, of the Swiss-Allied Accord of May 25, 1946. 


For the reasons mentioned above and because the ‘‘repeated suggestions’ 
of the Swiss Government, particularly in its diplomatic notes of December 
1, 1954, and March 1, 1955, had ‘‘remained without positive reaction on the 
part of the United States Government, so that no other way remains open 
for the preservation of the interests in question,’’ the Swiss Government 
felt compelled ‘‘to submit the matter to settlement by international pro- 
ceedings.’’ 

The subject matter of the difference between Switzerland and the United 
States thus appears, in the opinion of the Swiss Government, to be governed 
by (unspecified) principles of international law relating to seizure of 
neutral property and ‘‘the protection of the legitimate interests of a neutral 
State’’; and by a treaty (the 1946 Washington Accord), the interpretation 
of which had ‘‘over a long period of time’’ been in dispute between the 
two governments, and which the Swiss Government charged the United 
States with having contravened. 


b 


Tue 1931 Treaty 


The Treaty of Arbitration and Conciliation between the United States 
and Switzerland was signed in Washington, February 16, 1931, and, after 
ratification was advised by the United States Senate on April 29, 1932, 
ratifications were exchanged on May 23, 1932.11 The treaty was one of 
the series of so-called ‘‘Kellogg Arbitration Treaties’’** which were con- 


cluded contemporaneously by the United States with some twenty-seven a 
states, but differed from most of them by including in one treaty provisions - 
for conciliation as well as for arbitration. ” 
Aside from the Preamble, which recites in part that the Contracting = 
Parties are ‘‘desirous moreover of reaffirming the adherence of the two - 
countries to the principle of submitting to impartial decision all juridical ” 
controversies in which they may become involved,’’ the pertinent pro- = 
visions of the treaty are as follows: wes 

ArTICLE I 

part 

Every dispute arising between the Contracting Parties, of whatever to t 
nature it may be, shall, when ordinary diplomatic proceedings have they 
failed, be submitted to arbitration or to conciliation, as the Contracting —s 
Parties may at the time decide. mene 

a) 

Artic.e II 

Any dispute which has not been settled by diplomacy and in regard UG 

to which the Contracting Parties do not in fact have recourse to wy] 

11 U. 8. Treaty Series, No. 844. *7 
12 This particular treaty, like several others upon which negotiations had been delayed, 1 a) 


was signed by Secretary of State Henry L. Stimson. See U. 8. Foreign Relations, 
1928, Vol. III, pp. 937-939; ibid., 1931, Vol. II, pp. 1019-1026. 
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adjudication by an arbitral tribunal shall be submitted for investiga- 
tion and report to a Permanent Commission of Conciliation constituted 
in the manner hereinafter prescribed. 


ARTICLE IV 


The Contracting Parties reserve the right to act independently on 
the subject matter of the dispute after the report of the { Conciliation] 
Commission shall have been submitted. 


ARTICLE V 


The Contracting Parties bind themselves to submit to arbitration 
every difference which may have arisen or may arise between them by 
virtue of a claim of right, which is juridical in its nature, provided 
that it has not been possible to adjust such difference by diplomacy and 
it has not in fact been adjusted as a result of reference to the Perma- 
nent Commission of Conciliation constituted pursuant to Articles II 
and III of this Treaty. 


ARTICLE VI 


The provisions of Article V shall not be invoked in respect of any 
difference the subject matter of which 

(a) is within the domestic jurisdiction of either of the Contracting 
Parties. . . 


THE Unitep States REFUSAL TO ARBITRATE THE DIFFERENCE 


The dominant theme of the U. S. Memorandum in which the United 
States rejects the Swiss request for arbitration or conciliation of the 
Interhandel dispute is the assertion that the subject matter of the differ- 
ence is within the domestic jurisdiction of the United States because of the 
wilateral interpretations placed by the United States Government upon 
Article IV (1) of the Swiss-Allied Accord of 1946 and Article VI (a) of 
the U. S.-Swiss Arbitration and Conciliation Treaty of 1931. Since the 
Swiss Government challenges the interpretations placed upon these two 
treaties by the United States Government, the subject matter of the differ- 
ence between the two governments is one of treaty interpretation and as 
such cannot be within the exclusive domestic jurisdiction of one of the 
parties. The United States seeks to avoid this dilemma by arguing that, 
to the extent the treaties of 1946 and 1931 deal with the question at all, 
they confirm the domestic jurisdiction of the United States in the Inter- 
iandel controversy and thus give rise to no obligation to submit the matter 
arbitration. 

Furthermore, the U. S. Memorandum argues that Interhandel’s shares 
2 General Aniline and Film Co., an American corporation, had been vested, 
“Last paragraph only. 

*Three further exceptions are omitted here as irrelevant. The French text of Art. 
Ta) reads as follows: ‘‘Les dispositions de l’article V ne pourront étre invoquées 


“us tout différend dont l’objet a) reléve de la compétence exclusive de l’une ou 
“tutre des parties contractantes.’’ Italics added. 
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pursuant to United States law, as enemy property, viz., property of I. G. 
Farben, a German corporation; that Interhandel’s suit in the United 
States courts for recovery of its American assets had been properly dis- 
missed for failure to comply with the court order for discovery of the 
Sturzenegger records; and that since Interhandel had received full justice 
and due process of law in United States courts—although its claim had been 
properly dismissed—no denial of justice existed and there was no legal 
basis in this respect for an international claim by Switzerland against the 
United States.*® 

With reference to the Swiss claim based upon Article IV (1) of the 
Washington Accord of 1946, the United States regretted (1.e., admitted) 
‘that the Interhandel case and the interpretation of the provisions of the 
Swiss-Allied Accord have so long represented sources of disagreement 
between the United States and Switzerland.’’*® Instead, however, of 
regarding this dispute as to the interpretation of a treaty and its applica- 
tion to the Interhandel case as removing the matter from the sphere of its 
exclusive domestic jurisdiction, the United States proceeds to argue that 
the Swiss interpretation of the 1946 Accord is incorrect and that Article 
IV (1) does not and was never intended to apply to the Interhandel case. 
In its elaborate arguments, the United States has recourse to the history 
of the negotiations, the intent of the parties, the travaux préparatoires, 
the meaning of the terms employed, subsequent interpretations of the 
instrument—in fact, to methods traditionally employed where the subject 
matter of a difference between states relates to the interpretation of a treaty. 

In reply to a Swiss argument, previously advanced,*’ that by a decision 
of the Swiss Compensation Office in 1947, approved by the Swiss Authority 
of Review in 1948, Interhandel had been found to be a Swiss concern and 
not German-owned or controlled, and that since this decision was pursuant 
to the Swiss-Allied Accord of 1946, it was binding on the United States 
which was, in consequence, obligated to release Interhandel’s assets in the 
United States as Swiss assets within the meaning of Article IV (1) of 
that Accord, the United States challenged the applicability of the Accord 
to Interhandel on several grounds. 

First, the United States denied that the decisions of the Swiss Compensa- 
tion Office and the Swiss Authority of Review were proceedings under 
the 1946 Accord ; they were Swiss proceedings releasing Interhandel from 4 
domestic, Swiss blocking of its assets under a Swiss decree of 1945; and, 
although made by Swiss organs which also had functions under the Swiss- 
Allied Accord of 1946, they ‘‘cannot be considered to bind anyone’’ under 
that Accord.*® 

Secondly, under the 1946 Accord, the authority of the Swiss Compensa- 
tion Office and Authority of Review was limited to German property 


15U. 8. Memorandum, loc. cit. 351, 352, 356. 
16U. 8. note, loc. cit. 350. 

17 Cf. U. 8. Memorandum, loc. cit. 352, which refers to earlier exchanges of notes 
between the United States and Switzerland, although their texts are not reproduced in 
the Department of State Bulletin. 18U. 8. Memorandum, loc. cit. 352-353. 


a 
he 
(J 
ha 
dic 
the 
bu 
to 
i) 
tra 
of 
Con 
The 
the 
or 
erty 
tran 
Swi 
sible 
[ 
Ex 
tion o 
tion o 
Unite, 
tation 
based 
erty of 
Is argy 
19 Ti; 
21 Ib 


1957 | TOWARDS THE RULE OF LAW? 523 


in Switzerland ; they had no authority under the Accord to ‘‘deal with the 
title to German [sic] property in the United States.’’ It was clear, argued 
the United States, ‘‘that only German assets located in Switzerland were 
the concern of the negotiators {of the Accord] and their Governments.’’ 
It is true that ‘‘Article IV, though included in the Accord, dealt with a 
purely bilateral matter between the United States and Switzerland, namely 
the unblocking of Swiss assets in the United States,’’ but this ‘‘related to 
an entirely separate matter’’ and ‘‘was not germane to the scheme repre- 
sented by the rest of the Accord.’’ *® 

Thirdly, argued the United States, even if it be assumed (which the 
United States denied) that the Swiss decisions that Interhandel was Swiss 
and not German-owned or controlled had been made under the 1946 Accord 
and that the decisions legally bound the United States, the United States 
could not accept the assumption of the Swiss Government that ‘‘Inter- 
handel being Swiss, its American assets are Swiss,’’ and that Article IV 
(1) of the 1946 Accord, by which the United States had agreed to ‘‘unblock 
Swiss assets in the United States,’’ would require them to release Inter- 
handel’s American assets.2° Article IV (1), contended the United States, 
did not obligate the United States to release ‘‘any ‘Swiss’ assets such as 
these, claimed to be Swiss though vested in the United States as enemy,’’ 
but only ‘‘property admittedly Swiss’’ or recognized by the United States 
to be ‘‘legitimate Swiss assets.’’ ** 

Moreover, under United States law, the vesting of enemy property 
transferred title to the United States; and under Article IV, Section 3, 
of the United States Constitution, it was argued, only Congress has the 
Constitutional power to dispose of property belonging to the United States. 
Therefore, continued the U. 8S. Memorandum, the American negotiators of 
the Swiss-Allied Accord of 1946 had no authority, nor could they legally 
or Constitutionally have agreed, to transfer or to submit the title of prop- 
erty of the United States to an arbitral decision which might require the 
transfer of such property without the consent of the U. 8. Congress. The 
Swiss interpretation of the 1946 Accord thus went ‘‘beyond any permis- 
sible construction’’ of its terms: 


The assertion of a claim said to be based upon an international agree- 
ment, which clearly has no relation to the claim, cannot give rise to 
an obligation to arbitrate.** 


Except for its contention with reference to denial of justice, determina- 
tion of the existence or non-existence of which would depend upon applica- 
tin of customary rules of international law, all of the arguments of the 
United States summarized above bear upon the applicability and interpre- 
lation of a treaty—the Swiss-Allied Accord of 1946. Even the argument 
tased upon the alleged Constitutional non possumus with regard to nrop- 
‘tty of the United States is one of treaty interpretation. The United States 
S arguing here, not that a Constitutional non possumus is a valid excuse 


’ Ibid. 353-355. 20 Ibid. 355. 
Ibid. 355, 356. 22 Ibid. 355-357. 
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for failure to perform an international obligation, but that it would have 
been Constitutionally impossible for the American negotiators of the 1946 
Accord to agree to terms bearing the construction placed upon them 
by the Swiss Government. The subject matter of the difference between 
the two governments is thus the applicability and interpretation of a treaty. 

Turning now to the 1931 Treaty of Arbitration and Conciliation, the 
U. S. Memorandum argues that the Swiss request to submit the Interhandel 
controversy to arbitration ‘‘would put within the competence of arbitrators 
the power to dispose of property within the United States’’; but ‘‘a dispute 
involving title to such property is not subject to arbitration’’ because, by 
Article VI (a) of the 1931 treaty, the 


decision on what questions are within the domestic jurisdiction is. 
under the Treaty, made unilaterally by each party for itself, without 
any review or contest by others, who cannot be as fully appreciative of 
the nature of the domestic jurisdiction of a party as that party itself. 


Moreover, since the ‘‘disposition of title to property located within a 
country is manifestly within the domestic jurisdiction of that country 
unless the country involved has by sovereign act removed the matter from 
its exclusive domestic jurisdiction,’’ and since the United States has no: 
removed the matter of the ownership of General Aniline’s shares from its 
domestic jurisdiction either by the 1946 Accord or by any other act, 


Now to agree that any body other than the United States cours 
acting under United States statutes has jurisdiction to rule on th 
ownership of the property here in question, would be to override an: 
ignore the statutes enacted by Congress. These statutes provide t 
exclusive method, forum and standards for the return of property 
vested in the United States under the Trading with the Enemy Ax 
Under the Constitution of the United States as noted above the Exee=- 
tive Branch cannot dispose of property of the United States. It 
only be disposed of by the Congress through appropriate statutes. 
has already been pointed out that the negotiators for the Accord “>: 
not seek to bring about, and did not bring about, such an unconstit= 
tional result. This Government could not now do what the negotiators 
were unable to do and did not do. As a consequence the United Stats 
deems the ownership of these shares is a matter ‘‘within the domes 
jurisdiction’’ of the United States within the meaning of the Treaty 
with the result that the arbitration provisions of the Treaty may =" 
be invoked.** 


This is a curious argument. Is there an implication here that certax 
matters, such as the disposition of title to property within a state, are >F 
their inherent nature within the exclusive domestic jurisdiction of a stat’ 
If so, the U. S. Memorandum admits that such matters may be remove# 
from exclusive domestic jurisdiction ‘‘by sovereign act’’ (whatever th 
may mean) or by the conclusion of a treaty submitting the matter to ar? 
tration. However, the United States denies having done so by the 1* 
Accord or any other act and makes the strange assertion that, because “ 
our municipal law and Constitution, not even the United States Gover 
ment could agree to submit the Interhandel case to arbitration. Sim” 


28 Ibid. 357. Italics added. 24 Ibid. 357. Italies added. 
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however, we have concluded with Switzerland a treaty requiring the 
parties to submit to arbitration ‘‘every difference which . . .may arise 
between them by virtue of a claim of right, which is juridical in its nature,’’ 
which has not been adjusted by diplomacy or conciliation and the subject 
matter of which is not, inter alia, within the domestic jurisdiction of either 
of the parties, the United States is forced to argue not only that the /nter- 
handel case falls within its domestic jurisdiction, as determined by itself, 
but also that it has the unilateral right to qualify its dispute with Switzer- 
land as to the interpretation of the 1946 Accord as being within its ex- 
clusive domestic jurisdiction. 

In reliance on its argument that no arbitrable question between Switzer- 
land and the United States has arisen under the 1931 treaty, the U. S. 
Memorandum makes the assertion that ‘‘under the Treaty’’ the determina- 
tion of whether or not a matter is within the domestic jurisdiction of a 
party is ‘‘made unilaterally by each party for itself.’’ In fact, the 1931 
treaty is silent on the point and contains no clause comparable to the one 
by which in 1946 the United States accepted the compulsory jurisdiction of 
the International Court of Justice subject to the exception of matters 
essentially within the domestic jurisdiction of the United States ‘‘as 
determined by the United States of America.’’ 

Since the 1931 treaty is silent on the point, it becomes a question of 
treaty interpretation to determine whether the characterization of a matter 
as being within the domestic jurisdiction of a state is left by the treaty 
to each state or is governed by principles of international law. The 1931 
Treaty of Arbitration and Conciliation with Switzerland was, as stated 
above, one of a series ** of comparable treaties concluded by the United 
States over a short period of time. If due note be taken of variations of 
phraseology in the treaties as finally drafted, the travauz préparatoires 
of many of these treaties throw light upon the purpose, intent and meaning 
of others in the series. Thus, the U. S. Memorandum, in discussing the 
meaning of the exception of domestic jurisdiction in the Swiss treaty, cites 
the travaux préparatoires of the comparable arbitration treaty with 
Belgium. Secretary of State Kellogg informed the Belgian Ambassador 
that the domestic jurisdiction exception to arbitration ‘‘pertains to the 
subject matter of disputes, not to whether they may, at any stage, be 
brought before a national tribunal of one of the Parties.’’ He also stated: 


The intended meaning covered only those cases which, in international 
law, are recognized as pertaining wholly to individual nations, con- 
cerning which each country must decide as to the propriety of its own 
acts.*¢ 


. **On April 25, 1928, Secretary of State Kellogg wrote to the American Ambassador 
it Turkey: ‘‘ Modification of, or addition to, the texts of the treaties of arbitration and 
conciliation so as to meet the susceptibilities and apprehensions that are peculiar to one 
* more countries would render impossible execution of this Government’s program for 
“gotiating treaties of arbitration and conciliation which are substantially identical with 
all ees outside of Latin America.’’ U. 8. Foreign Relations, 1928, Vol. ITT, 


_ * Kellogg to DeLigne, March 8, 1929. U. 8. Foreign Relations, 1929, Vol. IT, p. 4. 
*talies added. 
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During the course of negotiations for the arbitration treaty with 
Germany, the German Ambassador suggested that it would be desirable 
to interpret the domestic jurisdiction clause to mean 


that this reservation is only applicable in cases where domestic juris- 
diction is provided by International Law, i.e., where the Law of 
Nations unrestrictedly leaves the matter to national jurisdiction. 


After discussions with the Department of State, the German Ambassador 
expressed satisfaction with the following explanation, contained in an 
informal Memorandum of the Department of State, dated April 12, 1928, 


that the domestic jurisdiction exception 


is intended to exclude from the scope of the treaty such questions as 
the incidence of domestic taxation, tariff, immigration of aliens and 
all matters of internal policy unless such matters contravene a treaty 
right between two countries. All such political questions are clearly 
within the purely domestic jurisdiction of the parties. This does not 
mean, of course, matters within the jurisdiction of domestic courts 
or tribunals but matters of purely national concern because wholly 
within the governmental control or competency of the two nations. 
[sic] If a question, however, is of international character and is a claim 
of right susceptible of decision by the application of the principles 
of law, of course the right of arbitration cannot be taken away by 
either country through self-serving legislation.*’ 


Contemporaneous negotiations for an arbitration treaty with Turkey 
failed because the Turkish Government, wishing to except from arbitration 
questions pertaining to the Armenians, proposed that the domestic juris- 
diction exception provide that each party to the treaty decide for itself 
‘‘whether any particular difference arising between them comes within 
the category of matters excluded from the competence of the arbitrators.” 
In refusing to accept such a unilateral determination of domestic ques- 
tions, Secretary Kellogg informed the Turkish Government that the U. § 


Government 


understands by the term ‘‘domestie jurisdiction’’ questions of sov- 
ereignty and all differences the settlement of which is left by inter 
national law to the exclusive competence of each state.*® 


The writer has examined the published diplomatic correspondence re- 
lating to the so-called ‘‘Kellogg’’ treaties of arbitration proposed or con- 
eluded with Albania, Austria, Belgium, Bulgaria, China, Czechoslovakia. 
Denmark, Egypt, Estonia, Ethiopia, Finland, France, Germany, Greee¢, 
Great Britain, Hungary, Iceland, Italy, Japan, Latvia, Lithuania, Luxen- 
bourg, Netherlands, Norway, Persia, Poland, Portugal, Rumania, Sia”. 
Spain, Sweden, Switzerland, Turkey and Yugoslavia.2® The evident 
clearly indicates that the United States Government regarded international 
law as providing the criterion for the determination of whether or not 4 


27 Ibid., 1928, Vol. Il, pp. 865-867. 
28 Kellogg to Grew, Oct. 9, 1928. U.8. Foreign Relations, 1928, Vol. III, pp. 949-95 
29 See U. S. Foreign Relations volumes for 1928 to 1931, passim. 
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matter was within the domestic jurisdiction of a state. There is no hint 
or suggestion that the United States regarded the proposed arbitration 
treaties as permitting each party to the treaties to make a unilateral de- 
termination, conclusive on the other party, of the questions falling within 
its exclusive domestic jurisdiction. 

Writing of the exception of domestic jurisdiction in arbitration treaties 
concluded during this period, Professor C. H. M. Waldock has recently 
observed : 


Although neither Covenant nor Statute contained a domestic juris- 
tion clause in regard to arbitration and judicial settlement, the reserva- 
tion of matters of domestic jurisdiction from the conciliation jurisdic- 
tion of the League in Article 15 (8) of the Covenant was not without 
its influence on arbitration and judicial settlement. The old sweeping 
formula of ‘‘matters affecting vital interests, independence and 
honour’’ disappeared in treaties of arbitration concluded after the 
Covenant came into force. Instead, there developed a tendency to 
borrow the domestic jurisdiction clause of Article 15 (8) and to insert 
it as a reservation both in treaties of arbitration and in unilateral 
declarations accepting the compulsory jurisdiction of the Court under 
the Optional Clause. . 

If the application of a domestic jurisdiction clause was not to 
be largely subjective and thus seriously to undermine the jurisdiction 
created by the instrument, it was of crucial importance that the de- 
cision as to competence should not be left to the State concerned. 
Article 15 (8) . . . specifically placed the decision as to the validity or 
otherwise of a plea of domestic jurisdiction in the hands of the Council 
or Assembly. Where then did the decision lie under treaties of 
arbitration and in cases under the Optional Clause? About half the 
treaties of arbitration concluded during the League period, which 
contained a domestic jurisdiction reservation, specified that any differ- 
ence of opinion as to a matter being one of domestic jurisdiction was 
to be decided in preliminary proceedings by the tribunal itself. The re- 
mainder were silent upon the point and there was at first some doubt 
whether the old principle, that the application of a reservation is 
within the discretion of the state invoking it, should still obtain or 
whether the point of jurisdiction should be decided by the tribunal. 
The latter view prevailed and rightly prevailed. . . .*° 


There is thus cogent evidence for the view that a difference like that 
between the United States and Switzerland as to whether the 1931 treaty 
permits a unilateral characterization of matters of domestic jurisdiction 
cannot itself be a difference the subject matter of which is exclusively 
within the domestic jurisdiction of the United States. Involving as it 
does a difference which has arisen between them ‘‘by virtue of a claim of 
right, which is juridical in its nature,’’ Switzerland and the United States 
have bound themselves by the 1931 treaty to submit it to arbitration, pro- 
vided that it has not been adjusted by diplomacy or ‘‘has not in fact been 
adjusted as a result of reference’’ to the conciliation procedures of the 
treaty. 


80°C. H. M. Waldock, ‘‘The Plea of Domestic Jurisdiction before International Legal 
Tribunals,’’? 31 Brit. Yr. Bk. of Int. Law 96, 105-106 (1954). His citations are omitted 
here. 
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THE OBLIGATION TO SuBMIT TO CONCILIATION 


Although by Article II of the 1931 treaty, the obligation to submit to con- 
ciliation ‘‘any dispute’’ which has not been settled by diplomacy or has not 
in fact been submitted to arbitration is absolute,*' and is not qualified by the 
exception of domestic jurisdiction, the United States has declined to com- 
ply with the conciliation provisions of the treaty on the following grounds: 
the purpose of the conciliation procedures was to enable the parties to 
compose differences arising from obscurity or lack of clarity as to the 
nature of a claim and its basis, but the positions of the two governments 
in the Interhandel controversy are fully and mutually understood; by the 
last paragraph of Article IV of the 1931 treaty, the report of the Con- 
ciliation Commission is not binding and the parties retain freedom of 
action; because the dispute falls within the domestic jurisdiction of the 
United States, the failure to adjust the difference by conciliation pro- 
cedures could not lead to subsequent arbitration as contemplated in 
Article V; and finally 


The Swiss Government has not set forth a claim falling within the 
scope of the 1946 Accord, and the question of title to shares, being a 
matter within the domestic jurisdiction of the United States, has been 
finally settled by the competent courts of the United States in 
proceedings the propriety of which is not questioned. Under the 
circumstances, and in the light of the Constitutional and statutory 
limitations regarding disposition of property of the United States 
referred to above, conciliation proceedings could not achieve the 
objectives of the conciliation provisions of the 1931 Treaty and would 
necessarily be unproductive. Therefore, the request. for conciliation 
must be respectfully declined.* 


The Department of State is thus using the plea of domestic jurisdiction 
to reject arbitration prior to a resort to conciliation, to reject arbitration 
subsequent to a resort to conciliation, and—contrary to the terms of the 
treaty and our agreed interpretation thereof with Switzerland—to reject 
any resort to conciliation itself. Moreover, in refusing to comply with the 
conciliation provisions of the treaty, the United States is attempting to 
set up its Constitution and laws as an excuse for failure to fulfil its 
international obligations. The legal insufficiency of such an argument is 
too well established in international law to require extended comment. 
“*TIt is certain,’’ the Permanent Court of International Justice twice ob- 


81 See above, p. 520, for text of Art. II. For the agreement of Secretary of State 
Stimson with the interpretation of the Swiss Government that ‘‘it is well understood, 
that for all conflicts not of a juridical character, or that would be excluded from arbi- 
tration by virtue of Article VI of the Treaty, recourse to the Commission of Conciliation 
would be obligatory in all cases, in conformity with Article II,’’ see U. S. Foreig2 
Relations, 1931, Vol. II, p. 1026, Stimson to Peter, Feb. 24, 1931. 

82U. 8. Memorandum, loc. cit. 357. The United States likewise rejected a Swiss 
request for the maintenance of the status quo on the ground that since Interhandel’s 
American assets had already been vested in the United States Government, the Swiss 
request was ‘‘in fact a request for a change of the status quo. . . . Only the courts of 
the United States have jurisdiction to stay such a sale of property located in the United 
States; such jurisdiction is sovereign and exclusive.’’ Ibid. 358. 
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served in the Free Zones Case between France and Switzerland, ‘‘that 
France cannot rely on her own legislation to limit the scope of her inter- 
national obligations.’’ ** In its Advisory Opinion of February 4, 1932, on 
the Treatment of Polish Nationals in Danzig, the same Court observed that 


a State cannot adduce as against another State its own Constitution 
with a view to evading obligations incumbent upon it under interna- 
tional law or treaties in force.** 


CONCLUSIONS 


It is somewhat startling to find the Department of State employing in 
the year 1957 some of the arguments upon which it relies in the Inter- 
handel controversy. The struggle for the over-all distribution of power 
which limits resort to the judicial settlement of international disputes 
between some states certainly does not prevail in the relations of the 
United States with Switzerland.*® The refusal of the United States to 
submit either to arbitration or to conciliation the conflicting claims of right 
arising out of the Interhandel case ill accords with its professed advocacy 
of the rule of law in its international relations. Instead of relying on the 
thoroughly discredited proposition that a state may set up its constitution 
and laws as an excuse for failure to fulfill its international obligations; 
instead of laboring to prove that a dispute as to the interpretation or 
applicability of a treaty or as to whether it has been violated is a question 
within its exclusive domestic jurisdiction; instead of attempting to extend 
retroactively the stultifying effect of its domestic jurisdiction reservation 
to the compulsory jurisdiction of the International Court of Justice, 
would it not be more in conformity with the long-range interests of the 
United States and with the promotion of the rule of law if the United 
States frankly recognized its obligations under the 1931 treaty with 
Switzerland ? 

The obvious next step towards the rule of law should be for the United 
States to withdraw its limitative reservation to the compulsory jurisdiction 
of the International Court of Justice and to accept the jurisdiction of the 
Court to decide on the basis of international law whether, in a given ease, 
a dispute falls within the domestic jurisdiction of the United States. 


*%P.C.LJ., Ser. A, No. 24, p. 12 (1930), and Ser. A/B, No. 46, p. 167 (1932). 

*P.C.IJ., Ser. A/B, No. 44, p. 24 (1932). For further citations, see Art. 23, 
Harvard Research in International Law, Draft Convention on the Law of Treaties, 29 
AJ.ILL. Supp. 1029-1044 (1935). 

*’See Hans Morgenthau, Politics Among Nations 404 ff. (2nd ed., 1954); Charles 
De Visscher, ‘‘Reflections on the Present Prospects of International Adjudication,’’ 
AJ.LL. 467-474 (1956). 


PASSAGE THROUGH THE SUEZ CANAL OF ISRAEL-BOUND 
CARGO AND ISRAEL SHIPS 


By Leo Gross 
Of the Board of Editors 


I. INTRODUCTION 


The purported nationalization of the Universal Company of the Suez 
Maritime Canal by the Egyptian Decree of July 26, 1956, refreshed the 
interest of the international community in the long-lingering dispute over 
restrictions imposed by Egypt on the passage of cargves bound for Israeli 
ports and the prohibition of the passage of Israeli ships through the Suez 
Canal. At the 22-Power London Conference, August 16-23, 1956, repre- 
sentatives of several governments referred to these restrictions * and 


it was pointed out that Egypt is in defiance, really, of a decision by the 
Security Council of the United Nations, taken in 1951 . . . which was 
reaffirmed again . . . in 1953, that under the terms of the Treaty of 
1888 the Israeli shipping was entitled to go through and that Egypt 
was not entitled to bar it as it was doing.” 


It is probably not altogether speculative to assume that it was with this 


situation in mind that the eighteen governments participating in the London 
Conference included in their Statement the following principle: ‘‘ Insula- 
tion of the operation of the Canal from the influence of the politics of any 
nation.’’* This principle, one of the six which were to form the basis of 
any settlement of the Suez question, was voted upon in the Security Council 
on October 13, 1956, and received unanimous approval.* 

In the recent Middle East situation, which assumed the character of 
an acute crisis with the military action of Israel launched on October 29, 
1956, to remove the bases of the guerrilla raiders in the Gaza strip, and 
which was followed by the combined Anglo-French action to secure the 


1 See remarks made by the representatives of France, New Zealand, Iran, Netherlands 
and India. The Suez Canal Problem, July 26-September 22, 1956, pp. 91, 112, 128, 
145, 164 (State Dept. Pub. 6392). 

2 Secretary of State John Foster Dulles at the news conference Aug. 28, 1956. bid. 
298. The statement by Mr. Dulles, which is inaccurate in part, was in response to the 
following question: ‘‘Mr. Secretary, was Israel’s right of passage through the Suez 
(Canal) in any way discussed at the London Conference?’’ 

8 Ibid. 308. 

+As adopted by the Security Council, principle (3) is phrased as follows: ‘‘The 
operation of the Canal should be insulated from the politics of any country.’’ In this 
connection principle (1) is also directly relevant: ‘‘There should be free and open 
transit through the Canal without discrimination, overt or covert—this covers both 
political and technical aspects.’’ Security Council, Official Records, 743rd Meeting, 
Oct. 13, 1956, p. 18, par. 105, and Doe. 8/3671. 
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Canal, the restrictions imposed by Egypt in the Canal also played a sig- 
nificant réle. The first resolution adopted on November 2, 1956, by the 
General Assembly during its First Emergency Special Session, urged that 


upon the cease-fire being effective, steps be taken to reopen the Suez 
Canal and restore secure freedom of navigation.® 


The Egyptian view that the state of war, initiated by Egypt on March 15, 
1948, continued in spite of the General Armistice Agreement with Israel of 
February 24, 1949, and that Egypt derived from this certain rights of bel- 
ligerency, namely, the right of visit, search and seizure, was an important 
element in the debates of the General Assembly and the negotiations leading 
to the withdrawal of Israeli troops from Egypt and the Gaza strip. It is un- 
necessary to review in detail the various relevant statements. Suffice it to 
recall that President Dwight D. Eisenhower in his address to the nation 
of February 20, 1957, recalled that ‘‘Egypt ignored the United Nations in 
exercising belligerent rights in relation to Israeli shipping in the Suez 
Canal and in the Gulf of Aqaba.’’ After noting that Egypt, ‘‘by accepting 
the Six Principles adopted by the Security Council last October in relation 
to the Suez Canal bound itself to free and open transit through the Suez 
Canal without discrimination, and to the principle that the operation of the 
Canal should be insulated from the politics of any country,’’ he declared: 


We should not assume that if Israel withdraws, Egypt will prevent 
Israeli shipping from using the Suez Canal or the Gulf of Aqaba. If, 
unhappily, Egypt does hereafter violate the Armistice Agreement or 
other international obligation, then this should be dealt with firmly 
by the society of nations." 


When announcing in the General Assembly, on March 1, 1957, the plans 
of her government for withdrawal from Egypt, the representative of Israel, 
Mrs. Golda Meir, declared with reference to the above statement: ‘‘This 
declaration has weighed heavily with my Government in determining its 
action today.’’® However, neither the various resolutions adopted by the 
General Assembly in relation to the recent crisis nor the withdrawal of 
Israeli troops appear to have quieted public apprehension as to the con- 
tinuation of Egypt’s claim to belligerent rights. Repeated requests of 
the Government of Israel to secure assurances from Egypt, through the 
office of the Secretary General of the United Nations, ‘‘to the mutual and 
full abstention from belligerent acts, by land, air and sea,’’* have been of 
no avail. The Secretary General reported to the General Assembly that 


the Government of Egypt reaffirms its intent to observe fully the pro- 
visions of the Armistice Agreement to which it is a party, as indicated 
earlier in its acceptance (A/3266) of the 2 November resolution of the 


' Resolution 997 (ES-I). General Assembly, Official Records, First Emergency Spec. 
Sess, Supp. No. 1, p. 2 (Doe. A/3354). 5836 Dept. of State Bulletin 390 (1957). 
*New York Times, March 2, 1957, p. 10. 
TUN. Doe. A/3527, Annex I: Aide-mémoire dated Feb. 4, 1957, transmitted to the 
ty General by the Permanent Representative of Israel to the United Nations. 
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General Assembly, on the assumption, of course, that observance will 
be reciprocal.* 


A reaffirmation of this kind is of no practical value, since the Government 
of Egypt has at all times insisted that its restrictive practices and 
belligerent rights were compatible with the Armistice Agreement. It con- 
tinued to do so even after the Security Council on September 1, 1951, called 
upon it to terminate such practices and declared that ‘‘neither party can 
reasonably assert that it is actively a belligerent or requires to exercise the 
right of visit, search, and seizure for any legitimate purpose of self-de- 
fence.’’® The position of the United States and other Members of the 
United Nations has also remained unchanged, and they continue to hold 
the view that Egypt, under the Armistice Agreement, does not possess 
belligerent rights.2° It may be noted, however, that the Security Council 
resolution of September 1, 1951, does not express this simple view directly. 
The Council may have deemed it unnecessary to labor the obvious after 
having rejected explicitly every one of the specific arguments marshaled 
by Egypt in support of its practices. It is nonetheless remarkable that 
neither the Council nor the Assembly has yet seen its way to declare clearly 
and unequivocally that, between Members of the United Nations, a state of 
war, after termination of hostilities, is incompatible with the Charter. 
This, it is submitted, appears from the legal point of view to be the most 
promising point of departure for resolving the controversy over the 
Egyptian restrictions in the Suez Canal." The controversy since 1949 
has been the focus of legal argument principally between Israel and Egypt, 
and since 1951 between Egypt and the Security Council, as the latter has 
made its own the principal theses advanced by Israel. These arguments 
and counter-arguments will now be examined. 


II. Egyptian RESTRICTIONS AND THEIR JUDICIAL JUSTIFICATION 


On May 15, 1948, Egypt announced its ‘‘armed intervention in Palestine 
with a view to restoring law and order, and with the object of putting an 
end to acts of violence committed by the Zionist bands.’’?* At the same 


8 U.N. Doe. A/3527, Feb. 11, 1957, p. 6. Resolution 997 (ES-I), referred to above, 
urged ‘‘the parties to the armistice agreements promptly to withdraw all forces behind 
the armistice lines, to desist from raids across the armistice lines into neighbouring 
territory, and to observe scrupulously the provisions of the armistice agreements.”’ 
Official Records, First Emergency Spee. Sess., Supp. No. 1, p. 2 (Doe. A/3354). 

9 Official Records, 6th Year, 558th Meeting, Sept. 1, 1951, p. 2. 

10 See, e.g., the statement by Secretary of State Dulles at his news conference 
March 26, 1957. 36 Dept. of State Bulletin 596 (1957). 

11 This paper is not concerned with the question of passage through the Straits of 
Tiran and the Gulf of Aqaba. Insofar as the restrictions practiced by Egypt in that 
area hinge juridically on the ‘‘state of war’’ doctrine, the arguments advanced with 
reference to the Suez Canal are equally applicable to it. 

12 The Flying Trader, Egypt, Prize Court of Alexandria, Dec. 2, 1950, Lauterpacht 
(ed.), International Law Reports 1950 (hereafter cited as 1950 Int. Law Rep.), P- 444. 
See also cablegram from the Minister of Foreign Affairs of Egypt to the President of 
the Security Council dated May 15, 1948, U.N. Doe. 8/743; Security Council, Official 
Records, 3rd Year, No. 66, 292nd Meeting, May 15, 1948, p. 2. 
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time a state of siege was proclaimed, a shipping inspection service in the 
Ports of Alexandria, Port Said and Suez was established, and by Proclama- 
tion No. 38 of July, 1948, a Prize Court was set up. The Court was to 
‘apply the rules of public international law, in their absence . . . it should 
decide in accordance with the principles of equity.’’ ** 

Nearly one year after the conclusion of the General Armistice Agreement 
with Israel, these regulations were consolidated in the decree issued by King 
Farouk I on February 6, 1950 ‘‘on the procedure of ship and airplane 
searches and of seizure of contraband goods in connection with the Pales- 
tine War.’’** Article 2 provides for inspection by customs officers of the 
ship’s manifest and cargo ‘‘so as to ensure that it contains no arms, muni- 
tions, war material or other articles considered war contraband and shipped 
directly to institutions or persons on Palestinian territory under Zionist 
control.’’ Article 10 lists the categories of articles to be deemed war 
contraband, including fuel of every kind and ‘‘seized as prize.’’ Accord- 
ing to Article 3 of the decree, 


force may at all times be used against any ship attempting to avoid 
search, where necessary by firing so as to force it to stop and submit 
to search. Where the search subsequently reveals that the ship is not 
carrying any contraband it shall be permitted to continue its voyage. 


Article 4 provides that 


if the crew of the ship resists the search by force, the ship shall be 
deemed to have lost its neutrality by reason of the hostile act. In that 
event the ship may be arrested, even if the search reveals that it was 
not carrying contraband and the cargo may be impounded for that 
reason, unless the owner proves his innocence. 


The deeree contains other rules customarily found in prize regulations, 
which are of no direct interest for the dispute. It is important, however, 
to stress the two facts: One is that the search is to be carried out by customs 
officials, and the other that force may be used, including firing, in order to 
foree the ship to submit to search. 

The representative of Israel also communicated to the Security Council 
an amendment to this decree, promulgated by the Council of Ministers on 
November 28, 1953, that is, more than four and one-half years after the 
conclusion of the Armistice Agreement. This amendment added to the list 
of contraband ‘‘foodstuffs and all other commodities which are likely to 
strengthen the war potential of the Zionists in Palestine in any way what- 
ever.”” It also appeared to broaden the territorial applicability of the 
amended decree by providing as follows: 


The Fjeld, Egypt, Prize Court of Alexandria, Nov. 4, 1950, 1950 Int. Law Rep. 
345 at 346. 

Bs Text published in the Journal Officiel, No. 36, April 8, 1950. The English transla- 
hon was submitted to the Security Council by the representative of Israel on Feb. 15, 
1954, U.N. Doe. 8/3179; Security Council, Official Records, 9th Year, Supp. Jan.-March, 
1954, p. 6. The representative of Egypt referred to this decree as dated Feb. 9, 1950, 
Security Council, Official Records, 549th Meeting, July 26, 1951, p. 18, par. 69. He 
“so listed there the regulations promulgated earlier by Military Proclamations No. 5 of 
May 15, 1948, No. 13 of June 6, 1948, No. 38 of July 8, 1948, and one of Nov. 4, 1949. 
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All the commodities heretofore enumerated shall be regarded as war 
contraband even when passing Egypt’s territory or territorial waters 
in transit." 


These aggravations, in scope and geographical extent, of the restrictive 
measures were commented upon by the members of the Security Council 
and the Government of Israel, and they were not denied by the Govern- 
ment of Egypt.** 

The legal basis of the Egyptian restrictions was discussed ‘‘from a 
purely academic point of view’’ by the Prize Court of Alexandria in the 
ease of The Fjeld. Claimant argued that the seizure was null and void, 
as the procedure for inspection was carried out ‘‘at a time when no state 
of war existed’’; that prior to May 15, 1948, no state of war could have 
existed between ‘‘the Zionist armed bands and the Arabs’’ and none could 
exist after that date because Egypt had not recognized the ‘‘Zionist 
State.’’** The Prize Court held that ‘‘the Palestinian conflict had begun 
some time before 15 May 1948 and that the Palestinian Arabs and States 
of the Arab League actively participated therein,’’ and that ‘‘ Egypt, in 
her capacity of member of the Arab League and ally of members of the 
League, found herself in a state of war with the Zionists, before 15 May 
1948.’’?* Regarding the claimant’s second argument the Prize Court 
held that it was contradicted by the facts: 


Not only has the State of Israel been admitted to the United Na- 
tions but also on 15 May, the United States of America and Russia 
recognized the new State. Such recognition was unqualified and con- 
ferred upon Israel the capacity to proceed according to the laws of 
war, to seizures and to taking in prize so far as her enemies were 
concerned. The exercise of such rights by Israel against Egypt and 
the group of Arab States gives, no doubt, a corresponding right to 
Egypt to exercise the same rights against Israel. The non-recognition 
by Egypt of Israel as a State cannot prevent Israel from being re- 
garded as a belligerent. Nothing in international law requires that 
the status of belligerency should be expressly proclaimed; such 4 
status can result from circumstances. The Egyptian Government, by 
creating a Prize Court governed by the principles of international 
law, and by applying the rules of war in so far as concerns the treat- 
ment of prisoners and wounded and so far as concerns the conduct 
of hostilities, has clearly shown its desire to follow the rules laid down 
by international law in the Palestinian conflict. 

It now remains to decide the consequences of the conflict in so far 
as neutrals are concerned. It is established that the Palestinian con- 
flict constitutes, from the legal point of view, a true war with intern 
tional aspects. This imposes upon neutrals the duties resulting from 
neutrality and requires them to submit to the rights of the belligerents. 
whether or not such neutrals have officially proclaimed their neutrality, 


16 Security Council, Official Records, 9th Year, Supp. Jan.—March, 1954, p. 9. 

16 See remarks by the representatives of New Zealand, Official Records, 662nd Meet 
ing, March 23, 1954, p. 3, par. 10; Brazil, ibid., 664th Meeting, March 29, 1954, P- 5, 
par. 17; Israel, ibid., 659th Meeting, Feb. 15, 1954, p. 17, par. 94; and Egypt, ibid., 661s 
Meeting, March 12, 1954, p. 6, par. 28. 

171950 Int. Law Rep. 345 at 347. 18 Ibid. 348. 
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for neutrality is only one of the consequences of a state of war, and 
subjects neutrals, by reason only of their knowledge of such a state, 
to the action of the belligerents.’® 


It is important to note that the Prize Court took no notice of the General 
Armistice Agreement between Egypt and Israel. The Court presumably 
assumed, as the Egyptian Government did, that the Armistice had no 
effect on continued validity of the legislation concerning visit, search 
and seizure. If the Prize Court had taken the opposite view, that the 
conclusion of the Armistice Agreement put an end to the legislation of 
1948, the re-enactment of virtually the identical measures by the Decree of 
February 6, 1950, after the conclusion of the Armistice Agreement, left the 
Court no choice. On this point the Court held: 


The existence of a state of war or of neutrality in so far as non- 
belligerents are concerned cannot be discussed by the Prize Court, for 
it is the duty of the Court to apply the law without examining its 
legality.”° 


It may well be that the Court, under the Egyptian system of law, was 
precluded from discussing the ‘‘existence of a state of war,’’ both before 
and after the Armistice Agreement entered into force. The existence or 
non-existence of a state of war after the entry into force of the Agreement 
has been and continues to be the first point in the debates before the inter- 
national forum. 

It will be noted that the Egyptian decrees referred to do not deal 
especially with ‘‘enemy’’ ships. This is perhaps unnecessary as customary 
international law and the applicable Hague Conventions provide the neces- 
sary legal basis in time of war. The question whether and to what extent 
the Constantinople Convention of October 29, 1888, respecting the Free 
Navigation of the Suez Maritime Canal derogates from the usual rules 
regarding visit, search and seizure, has been considered by the Prize 
Court of Alexandria and debated even more extensively before the U.N. 
Security Council. The views expressed in the latter forum will be dis- 
cussed below. In The Flying Trader, the Prize Court of Alexandria, after 
reviewing Articles 1, 4, 5, 7, 8, 9, 10, and 11 of the Convention, concluded : 


It falls to this Court to interpret the expression ‘‘the defence of 
Egypt and the maintenance of public order,’’™* a situation which 
involves the non-application of Article 4 of the Convention. 

The Court has already ruled that Egypt was truly a belligerent 
State possessing the right of capture jure belli. It follows that Egypt 
has in this connexion the right to take any measures necessary for its 
defence. The exercise of this right in no way runs counter to the 
provisions of Articles 4, 5, and 7, for the prohibitions contained in 
those articles cannot interfere with the natural right of a State to 
preserve its own existence, a right which cannot be the subject even of 
express renunciation. Egypt is the sole judge of the existence of a 
state of danger menacing her existence and rendering necessary cer- 


* The Field, Prize Court of Alexandria, Nov. 4, 1950. Ibid. 345 at 348 ff. 
© The Field, loc. cit. 347. 21In Art. 10 of the Convention. 
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tain acts referred to in Article 4.7 All that the Convention requires, 
in the event of the carrying out of particular measures, is notifica- 
tion to the Powers signatory to the Declaration of London of 17 March 
1885. Every armed conflict to which Egypt is a party, and especially 
a conflict with its neighbors, raises inevitably the question of the 
defence of its own territory, whatever the origin of the hostilities 
may be. The entire territory, land or sea, becomes, in the eyes of 
international law, a theatre of war authorizing the enemy to commit 
such acts of war therein as it may judge expedient.** There flows 
from this the necessity of repelling aggression, whether by repulsing 
enemy attacks, or in preventing such attacks from taking place, which 
includes interrupting the means of reinforcing such attacks. 

The provisions of Article 11 of the Convention, which states that 
measures taken by Egypt and Turkey in the exceptional cases con- 
templated by Articles 9 and 10 must not interfere with the free use 
of the Canal, cannot be construed as a restriction upon the rights of 
Egypt. The signatories of the Convention intended by this Article to 
confirm what is said in Article 1** about free passage through the 
Canal in time of war and peace; but reasonable and necessary meas- 
ures taken by Egypt do not interfere with such passage.*® 


Here again is a failure to take into account the existence of a complete 
armistice between Egypt and Israel, by land, sea and air.** Whatever 
may have been the rights of the parties during the stage of active hostili- 
ties, the commission of hostile or warlike acts has been rendered illegal 
by the Armistice.*” If the commission of such acts is prohibited as between 
the parties to the Armistice, it follows a fortiori that they are prohibited 


22In order to avoid a possible misunderstanding of the Court’s argument, reference 
must be had to Art. 4 of the Constantinople Convention: 

‘*The Maritime Canal remaining open in time of war as a free passage, even to ships 
of war of the belligerents, under the terms of Article I of the present Treaty, the High 
Contracting Parties agree that no right of war, act of hostility or act having for its 
purpose to interfere with the free navigation of the Canal, shall be committed in the 
Canal and its ports of access, or within a radius of 3 nautical miles from those ports, 
even though the Ottoman Empire should be one of the belligerent Powers.’’ The Suez 
Canal Problem, op. cit. 17; 3 A.J.I.L. Supp. 124 (1909). It will be seen that contrary 
to a possible implication in the Court’s language, Art. 4, far from authorizing Egypt to 
take any action in the Canal, expressly prohibits the exercise of any right of war. 

23 The Court referred here to 2 Oppenheim, International Law 187 (1944 ed.). 

24 Art. 1 of the Convention: 

‘*The Suez Maritime Canal shall always be free and open, in time of war as in time 
of peace, to every vessel of commerce or of war, without distinction of flag.’’ 

‘*The Canal shall never be subject to the exercise of the right of blockade.’’ Op. «‘t. 
17; 3 A.J.I.L. Supp. 123 (1909). 25 1950 Int. Law Rep. at 446 ff. 

26 Art. II, par. 1, of the Egyptian—Israeli General Armistice Agreement, Rhodes, Feb. 
24, 1949. U.N. Doc. 8/1264/Rev. 1; Security Council, Official Records, 4th Year, Spee. 
Supp. No. 3, p. 2. 

27 The following articles of the General Armistice Agreement are relevant in this 
context: Art. I, par. 2: ‘‘No aggressive action by the armed forces—land, sea, or air— 
of either Party shall be undertaken, planned, or threatened against the people or the 
armed forces of the other’’; Art. II, par. 2: ‘* No element of the land, sea or air military 
or para-military forces of either Party, including non-regular forces, shall commit a2) 
warlike or hostile act against the military or para-military forces of the other Party, 
or against civilians in territory under the control of that Party.’’ Ibid. 
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also in relation to third states, strangers to the conflict. The legality of 
Egypt’s restrictions against third states has been open to question even 
during the hostilities, as evidenced by the protests addressed to Egypt.” 
They have become even more problematical after the end of hostilities.” 
On the strength of the Court’s reasoning, Israel would have the legal 
right to commit acts of war—by land, sea and air—against Egypt as 
if the Armistice Agreement did not exist. If such acts are deemed pro- 
hibited—as they rightly are—to one party, by parity of reasoning they 
are also prohibited to the other. 

The Court’s contention that Egypt ‘‘is the sole judge’’ is untenable. 
Only the Convention of Constantinople could have conferred such an 
exclusive right (auto-decision), that is, the right to interpret the Conven- 
tion with binding force for the other parties to it and the world at large. 
In the absence of such an exclusive competence, Egypt has merely the right 
of auto-interpretation.*° That this was the intent of the authors of the 
Convention clearly appears from its Article 8, paragraph 1: 


The Agents in Egypt of the Signatory Powers of the present Treaty 
shall be charged to see that it is carried out. . . . In any case, they 
shall meet once a year to take note of the due execution of the Treaty. 


The acts of the Egyptian Government have thus been placed under the 
supervision of the Contracting Parties. 

It follows that the exception in favor of Egypt provided in Article 
10 of the Convention does not escape the general supervision by the 
other Contracting Powers. Moreover, as the Court recognizes, the meas- 
ures which Egypt ‘‘might find it necessary to take to assure by their 
own force the defense of Egypt and the maintenance of public order’’ 
under Article 10 of the Convention, are restricted by the requirement of 
Article 11, namely, such measures ‘‘shall not interfere with the free use 
of the Canal.’’ The Court’s statement that ‘‘reasonable and necessary 
measures taken by Egypt do not interfere with such passage’’ is for this 
reason not altogether in harmony with the Convention. Whether meas- 
ures taken by Egypt do or do not interfere with ‘‘the free use of the 
Canal’’ is a question of fact. Certainly Egypt is authorized to take 
Teasonable and necessary’’ measures but these measures must not inter- 
fere with the ‘‘free use’’ of the Canal. It cannot be assumed, as the 
Prize Court apparently does, that any measures which Egypt regards as 
“Teasonable and necessary’’ will not interfere with ‘‘free use.’’ They 


» Mr. Fawzi (Egypt) stated in the Security Council: ‘‘Most of the protests were 
lodged with the Egyptian Government even while the hostilities in Palestine were still 
taking place.’? Official Records, 553rd Meeting, Aug. 16, 1951, p. 24, par. 101. 

** Referring to the Egyptian contention that a dispute existed between the protesting 
Powers and Egypt, Sir Gladwyn Jebb (United Kingdom) said: ‘‘If there were any 
dispute within the meaning of the Charter between one of the five delegations mentioned 
and Egypt, the Armistice Agreement and the whole question of Palestine would be 
quite irrelevant.’’ Official Records, 555th Meeting, Aug. 27, 1951, p. 3, par. 10. 

Cf. Leo Gross, ‘‘States as Organs of International Law and the Problem of Auto- 
Interpretation, ’? in George A. Lipsky (ed.), Law and Polities in the World Community, 
Pp. 59-89 (1953). 
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very well may so interfere and in the case under consideration they have 
been found to do so by a large number of states. 


III. ErrectivENEss oF Eaypt’s RESTRICTIONS 
AND Protests AGAInst THEM 


Members of the Security Council have on four different occasions dis- 
cussed the Egyptian restrictions from the legal, political and practical 
points of view.** Members of the United Nations from the very beginning 
of the restrictions have also protested directly to the Government of Egypt 
against them. Speaking in the Security Council the representative of 
Egypt stated: 


Up to today, the Netherlands has protested to the Egyptian Govern- 
ment no less than three times; Turkey, at least once; the United 
Kingdom, at least ten times; the United States, twelve times; and 
France, twenty-two times. Most of the protests were lodged with 
the Egyptian Government even while the hostilities in Palestine were 
still in progress.** 


Israel’s complaints, chiefly juridical in nature, obviously also stressed the 
adverse effect on its economy. In 1951 the representative of Israel stated 
that ‘‘ vessels found to have called at any port in Israel are placed on a black 
list’’ and that the ‘‘threat of forcible interference acts as a deterrent to the 
normal trade which would otherwise have passed through the Suez Canal to 
or from Israel.’’** The blacklist, according to the Government of Israel, 
contains 104 ships of ‘‘British, United States, Swedish, Greek, Norwegian, 
Dutch, Danish, Panamanian, Liberian, Swiss, Costa Rican and Italian 
nationality.’’** The effect of blacklisting is that 


81 The first debate took place in October-November, 1950, in connection with the 
Israeli complaint: ‘‘ Violations by Egypt of the Egyptian—Israeli General Armistice 
Agreement through the maintenance for seventeen months of blockade practices in- 
consistent with the letter and spirit of the armistice agreement,’’ U.N. Doc. S/1794, 
Sept. 16, 1950. The second debate took place at several meetings held between July 
26, 1951, and Sept. 1, 1951, following the Israeli complaint: ‘‘ Restrictions imposed by 
Egypt on the Passage of Ships through the Suez Canal,’’ U.N. Doc. 8/2241, July 1], 
1951, Official Records, 6th Year, Supp. July—Sept., 1951, p. 9. The third debate occurred 
at several meetings between Feb. 5 and March 29, 1954, regarding the Israeli complaint: 
‘*Enforeement by Egypt of Restrictions on the Passage of Ships trading with Israel 
through the Suez Canal,’’ U.N. Doc. 8/3168, Jan. 28, 1954, Official Records, 9th Year, 
Supp. Jan.—March, 1954, p. 1. The final debate was concerned with the complaint by 
Israel arising from ‘‘the illegal arrest and detention of the Israel vessel, the Bat Galim, 
on 28 September 1954’’ and was spread over meetings held Nov. 3, 1954-Jan. 13, 1955, 
U.N. Doc. 8/3300, Official Records, 9th Year, Supp. Oct.—Dec., 1954, pp. 1 ff. 

82 Official Records, 553rd Meeting, Aug. 16, 1951, p. 23, par. 98. Similarly, the repre 
sentative of the United Kingdom said: ‘‘ During the past two years a number of maritime 
countries have made almost continuous representations to the Egyptian Government 
through the diplomatic channels, but all these have been of no avail.’’ Official Records, 
552nd Meeting, Aug. 16, 1951, p. 4, par. 12. 

88 Official Records, 549th Meeting, July 26, 1951, p. 3. 

8+ Letter dated Oct. 13, 1956, from the representative of Israel to the President of the 
Security Council, U.N. Doc. 8/3673, p. 6. 
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cargo carried on these ships shall ‘‘be deemed intended for the 
enemy’’ and subject to confiscation and seizure, while the ships them- 
selves would be denied the essential facilities necessary for passage 
through the Suez Canal. The existence of the Blacklist is, therefore, 
the most stringent of the deterrents whereby Egypt has prevented 
trading with Israel through an international waterway.* 


In the view of Israel, ‘‘some 90 per cent of the trade which would have 
normally flowed through the Canal to and from Israel in the past eight 
years has been effectively obstructed.’’** Several ships were visited and 
searched, and ‘‘Egypt has confiscated and held goods of the value of 
$5,600,000 seized from ships exercising innocent passage in the Suez 
Canal.’’ 

The representative of Egypt, while admitting that ‘‘some maritime 
Powers are, to our regret affected, although slightly, by the exercise by 
Egypt of its right of visit and inspection,’’ and that ‘‘it is natural for 
them to want to complain,’’ argued that ‘‘it is natural for us to want to 
survive.’’** Generally, the position taken by Egypt was to stress the 
small number of ships affected, the lenient manner in which she exercised 
what she claimed as her rights, and to hold out the prospect of relaxation 
of the measures in force. Thus the representative of Egypt spoke of 
“the relatively microscopic action of Egypt,’’ ** and offered to show that 
“Egypt does little more than delay only a few ships for only a few 
minutes.’’*° During the period 

15 May 1948 to 24 February 1949, out of 8,009 merchantmen which 
arrived at Port Said, 548 ships were visited and only 71 ships were 
unloaded of contraband of war. During the same period, 282 ships 
reached Suez, and only two ships were visited and none was even 
partly unloaded. In the following three months, 2,139 ships arrived 
at Port Said, 195 of them were visited and only 25 were partly un- 
loaded. During the same period 1043 ships reached Suez, nine of 
them were visited and none at all unloaded.* 
In the course of the 1954 debate, the representative of Egypt declared 
that ‘‘since the Security Council adopted its resolution of 1 September 
1951, no ship or cargo has been confiscated by Egypt’’ and that since then 
“only 55 suspected ships have been subjected to the inspection procedure 


*sIbid. The blacklist includes 75 tankers. Ibid. 10. Blacklisting of ships is provided 
for in Art. 11 of the Royal Decree of 1950: Cargo shall be ‘‘deemed intended for the 
enemy whenever . . . (2) It is being shipped indirectly to such persons or institutions 
(on Palestinian territory occupied by the enemy). This shall be presumed in any of 
the following circumstances: ... (g) If the consignor or consignee is listed on the 
black list kept for that purpose as a carrier of contraband for the Zionists.’’ 

Ibid. 7, 

‘Ibid. 9. For a list of some of these ships, cf. ibid. 7-9. The representative of 
Israel said in the Security Council that ‘‘about 95 per cent of Israel’s normal trade in 
Products other than oil has been throttled through these restrictions, and, in the case of 
oil, 100 per cent of that aspect of Israel’s import trade has been completely set at 
haught.’? Official Records, 661st Meeting, March 12, 1954, p. 31, par. 152. 

*8 Official Records, 549th Meeting, July 26, 1951, p. 21, par. 79. 

** Ibid., 553rd Meeting, Aug. 16, 1951, p. 15, par. 62. 

“© Ibid., 550th Meeting, Aug. 1, 1951, p. 3, par. 11. 
“Ibid. 549th Meeting, July 26, 1951, p. 20, par. 75. 
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out of 32,047 ships passing through the Suez Canal.’’** After quoting 
figures showing an increase in the tonnage of goods passing through the 
Canal he said: ‘‘It is clear, therefore, that the measures of visit and search 
taken by Egypt have not in the least restricted the free use of the Canal.’’ * 

Relaxation of the restrictions was referred to several times by the 
representative of Egypt.** After the Security Council failed to adopt 
the New Zealand draft resolution owing to the Soviet Union’s negative 


vote, he declared that ‘‘now Egypt . . . will of its own free will move 
towards tolerance.’’** The representative of Lebanon stressed that ‘‘this 
positive note which the representative of Egypt has afforded us... . is 


something which we can all welcome and stress and end upon as a happy 
note.’’*® As the seizure of the Israeli ship Bat Galim by Egypt on 
September 28, 1954, was to show, Egypt’s spontaneous offer of ‘‘toler- 
ance’’ was either shortlived or fell far short of the Security Council 
resolution of September 1, 1951. 

The statistics adduced by Egypt, far from proving the absence of any 
serious interference with non-Israeli shipping through the Suez Canal, 
were regarded by the representative of Israel and eight members of the 
Security Council as proof of the opposite, namely, the substantial effective- 
ness of the restrictions in deterring trade with Israel. 


IV. NATURE OF THE RESTRICTIONS 


The legal nature of the Egyptian restrictions was discussed in several 
instances in the Security Council. Israel characterized these measures 
as blockade or ‘‘blockade practices’’ on several occasions.** This point is 
of some relevance in view of Article 1, paragraph 2, of the Constantinople 
Convention of 1888 which provides categorically: ‘‘The Canal shall never 
be subject to the exercise of the right of blockade.’’ The Egyptian Gov- 
ernment was accordingly at pains to show that the practices in question 
were technically and juridically not a blockade. Thus its representative 
declared in the Security Council: 


Egypt has never decreed or applied a blockade of the Suez Canal. Its 
action is confined to the boarding and inspection by customs employees 
of a very small number of suspected merchant vessels.** 


42 Official Records, 661st Meeting, March 12, 1954, p. 17, pars. 88-89. 

43 Ibid., p. 18, par. 91. 

44 Ibid., 659th Meeting, Feb. 15, 1954, p. 24, par. 130; 661st Meeting, March 12, 1954, 
p- 20, par. 105; 662nd Meeting, March 23, 1954, p. 12, par. 43. 

45 Ibid., 664th Meeting, March 29, 1954, p. 23, par. 157. 

46 Ibid., p. 24, par. 164. 

47 The Israeli complaint of Sept. 16, 1950 (U.N. Doc. 8/1794), referred to ‘‘ blockade 
practices.’’ See also statements by the representative of Israel at 433rd Meeting, Aug. 
4, 1949, p. 16; 517th Meeting, Oct. 30, 1950, p. 10 f.; 522nd Meeting, Nov. 13, 1950, Pp. 
23; 549th Meeting, July 26, 1951, p. 13;658th Meeting, Feb. 5, 1954, p. 12, par. 49: 
659th Meeting, Feb. 15, 1954, p. 14, pars. 80, 88, 89. See also statement by the repre 
sentative of the United Kingdom in which he referred to the ‘‘ blockade practices in the 
Buez Canal,’’ tbid., 522nd Meeting, Nov. 13, 1950, p. 17. 

48 Ibid., 658th Meeting, Feb. 5, 1954, p. 31, par. 163. See also 659th Meeting, Feb. 
15, 1954, p. 24, pars. 127, 128; 661st Meeting, March 12, 1954, p. 6, par. 27 f., P- 15, 


par. 77. 
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This statement fails to mention the right of seizure or confiscation, which 
is also claimed by Egypt as a consequence of belligerency, and that the 
action of customs officers may be supported by force.*® 

It can readily be conceded that the right of visit, search and seizure 
which Egypt admittedly enforces in the Suez Canal is not identical with 
the right of blockade as the term is normally understood in the law of naval 
war. However, this is true only insofar as ships of nations other than 
Israel are concerned ; for Israeli ships have been barred absolutely from even 
entering the Canal, and to that extent and in that sense it is not improper 
to say that Egypt has subjected the Canal to a blockade against Israeli 
ships within the meaning of the second paragraph of Article 1 of the 
Constantinople Convention. The normal meaning of blockade would, in 
any event, not make much sense in connection with that clause.*° 

Israel attempted only once to send a merchant vessel, the Bat Galim, 
flying her flag, through the Canal. The ship, described by the Egyptian 
Government as an ‘‘armed Israel vessel,’’ during the night of September 
27/28, 1954, ‘‘entered the Gulf of Suez through Egyptian territorial waters 
and advanced through the Gulf on its way to Suez.’’** It was further 
alleged that ‘‘the crew attacked two Egyptian fishing boats by automatic 
fire .. . sinking one of them, thus causing the death of two Egyptian 
fishermen,’’ and that ‘‘this hostile act committed by armed Israelis inside 
Egyptian territorial waters constitutes a flagrant violation of the General 
Armistice Agreement.’’°? The Commission investigated the allegations 
and by a majority vote—the Israeli delegate and the Chairman voting in 
favor—adopted the Israeli draft resolution and found ‘‘the Egyptian com- 
plaint regarding the Bat Galim case to be unfounded and that no provision 
of the General Armistice Agreement has been violated by Israel.’’™ 
After the vote the Chairman stated: 


#9 Arts. 1 and 3 of the Royal Decree of Feb. 6, 1950, see supra, p. 533. Another 
representative of Egypt stressed strongly the right of confiscation, saying: ‘‘To judge 
whether Egypt is entitled to practise the right of visit, search and confiscation of war 
contraband, reference must be made to the rules of international law. A state of war 
gives the belligerents certain rights. Foremost amongst these is the incontestable right 
of visit and search of ships in territorial waters, in ports, in mid-ocean, and in enemy 
waters, with a view to the confiscation of what is legally considered war contraband.’’ 
Official Records, 659th Meeting, Feb. 15, 1954, p. 3, par. 9. 

°° The Egyptian representative quoted C. John Colombos, The International Law of 
the Sea, p. 539: ‘Blockade is the interception by sea of the approaches to the coasts 
or ports of an enemy with the purpose of cutting off all his overseas communications. 
Its object is not only to stop the importation of supplies but to prevent export as well.’’ 
Official Records, 661st Meeting, March 12, 1954, p. 6, par. 29. 

‘1 Report dated Nov. 25, 1954, by the Chief of Staff of the United Nations Truce 
Supervision Organization in Palestine to the Secretary General concerning the Bat 
Galim ineident, U. N. Doe. $/3323; Official Records, 9th Year, Supp. Oct.—Dec., 1954, 
P. 30 at p. 32, par. 8. 52 Ibid. at 30, par. 2. 

58 Ibid. at 40, 41, pars. 34, 40. The Egyptian delegate appealed against this decision 
to the Special Committee provided for in the Armistice Agreement. This committee 
decided on Nov. 25, 1954, as follows: ‘‘The Special Committee finds that the words in 
the resolution, ‘the Egyptian complaint regarding the Bat Galim case to be unfounded 
and’ should be omitted, for the following reasons: The Mixed Armistice Commission 
should not adopt resolutions defining a complaint as ‘unfounded,’ as this may appear as 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW (Vol. 51 


I have voted for the Israel draft resolution because conclusive evidence 
has not been produced that the Bat Galim attacked the Egyptian 
fishermen in the Gulf of Suez. I shall call on both parties to come 
quickly to an agreement for the release of the Bat Galim and its 
crew.** 


After its judicial authorities ‘‘set aside, owing to insufficient evidence,’ 
the various charges against the crew of murder and unlawful carrying of 
weapons, the Egyptian Government declared on December 4, 1954, that 
it was prepared to release crew and cargo, and on December 23, 1954, 
it also declared that it was prepared to release the ship.®* It appears 
that the crew was released but, according to the Israeli Government, 
Egypt violated her undertakings regarding the cargo and the ship.* 

This incident appears to show that the Egyptian Government’s practices 
regarding Israeli ships are more akin to the concept and purpose— 
interception of enemy ships—of a blockade than to visit and search and 
seizure of war contraband. If Egypt were concerned merely with visit 
and search, there was no reason for not allowing the Bat Galim to proceed 
on its voyage through the Canal after Egypt had satisfied itself that the 
ship was unarmed and that its cargo was not subject to seizure.*’ In 
view of these facts, admitted by Egypt, there remains the Israeli flag as 
the sole reason for not permitting the ship to proceed through the Canal. 
This has indeed been freely conceded by Egypt and defended in terms of 
the state of war or belligerency which she claims to exist.°* In addition 
to the state of war as a ground for barring and intercepting Israeli ships, 


Egypt also claimed that the security of the Canal required the exclusion 
of such ships, as they might commit acts of sabotage within the approaches 
to the Canal or within the Canal itself.*® It follows then that as long 


restricting the right of either side to submit any complaint it may deem necessary; 
furthermore, it is unnecessary to describe a complaint in such terms after the non- 
adoption of the complaining party’s resolution. This decision is not intended as 4 
judgment on the facts of this particular case, as to which the Special Committee has 
no competence, nor is it intended as a reversal of the findings of the Mixed Armistice 
Commission in the resolutions as to the facts.’’ Ibid. at 42 f., par. 48. 

54 Ibid. at 41, par. 41. 

55 See U.N. Does. 8/3326 and 8/3335, ibid. at 44, 45. 

56 See U.N. Doc. 8/3673, p. 8: ‘*The Egyptian Government appropriated the cargo 
to itself, and has now commissioned the confiscated ship to the Egyptian Navy.’’ 

57 Statement by Egyptian representative at 686th Meeting, Dec. 7, 1954, p. 16, par. 79. 

58 Said the representative of Egypt: ‘‘. . . in the state of belligerency which in our 
opinion still exists between Egypt and Israel, how can we allow Israel vessels to pass 
through the Suez Canal without interference, as the Israel representative demands?” 
Ibid. 24, par. 132. 

89 Said the representative of Egypt: ‘‘What guarantee have we that an Israel 
merchant vessel passing through the Canal will not be tempted to scuttle itself and thus 
obstruct the Canal for a considerable period, causing material losses and gravely 
damaging the interests of maritime Powers in generalf Who can say that Israel 
vessels passing through the Canal will not be tempted even to lay mines in Egyptia® 
territorial waters, either before reaching the Suez Canal or in the Canal itself? Lastly, 
who can say that Israel nationals on such a vessel will not try to find a way of landing 
in Egypt in order to damage the Canal or commit acts of sabotage in Egyptian tert 
tory?’’ Ibid., par. 133. 
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as Egypt maintains the state of war with Israel, rights of belligerency 
are claimed which are in the range of economic warfare. As far as the 
ships of what Egypt calls ‘‘neutral’’ states are concerned, they are sub- 
jected to visit, search and seizure, whereas the ships of Israel are subjected 
to complete exclusion and interception in fact. Therefore, as far as 
Israeli ships are concerned, the effect of these measures appears in- 
distinguishable from that of a blockade prohibited generally by the Con- 
stantinople Convention. The fundamental thesis of Egypt is the continua- 
tion of the state of war and exercise of belligerent rights in the Suez Canal 
as incidental to the former. It is therefore necessary to examine the 
validity of this thesis. 


V. ConTINUATION OF STATE OF WAR BETWEEN EGypT AND ISRAEL AS LEGAL 
JUSTIFICATION FOR RESTRICTIVE PRACTICES 


There has never been a deviation from the Egyptian thesis that a state 
of war continues to prevail between Egypt and Israel, and this thesis 
has been the chief target of the Government of Israel and of the Security 
Council, particularly in its resolution of September 1, 1951. 

The General Armistice Agreement of February 24, 1949, with Israel 
‘which put an end to hostilities and which was accepted as an indispensable 
step towards the liquidation of the armed conflict,’’ in the opinion of the 
Egyptian Government, ‘‘did not put an end to the conflict and contains 
no provision concerning the right of visit and inspection.’’®° Moreover, 
“the principles of international law uphold this view,’’® and the practice, 
“which is designed to ensure the defence of Egypt and the maintenance 
of public order there, cannot be construed as an infringement of the pro- 
visions of the Convention signed in 1888 concerning the Suez Canal.’’ * 

As regards Israeli ships in particular, Egypt contended that the Security 
Council resolution of September 1, 1951, which in any event it did not carry 
out, was inapplicable, as it was concerned with ‘‘the passage of neutral 
merchant vessels through the Canal for the purpose of trading with Israel, 
and not the passage of Israel vessels.’’ ** 


1. Compatibility of the Restrictive Practices with General International 
Law 


It may be conceded that according to general international law an 
armistice does not put an end to a state of war. It may also be conceded, 
although this was contested by Israel,** that the de facto hostilities which 
developed as a result of the military intervention of Egypt and other Arab 
States °° resulted in a de facto state of war. However, what may be the ef- 


” Ibid. 20, par. 100, and 21, par. 113. 61 Ibid., pars. 101, 103, 113. 

Ibid. 20, par. 104, and 21, pars. 105-111. 

“Ibid. 23, par. 123. See also pars. 124-131. 

“Security Council, Official Records, 549th Meeting, July 26, 1951, p. 10, pars. 10-36. 

* This intervention has been regarded as aggression. Said the representative of the 
United States in the Security Council: ‘‘ Probably the most important and best evidence 
ve have on that subject is contained in the admissions of the countries whose five 
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fect of the Charter on the traditional doctrine of war and belligerent rights, 
particularly when some or all of the belligerents are Members of the 
United Nations, is a moot question. State practice has not always been 
uniform, and in some cases the cessation of hostilities has ended the state 
of war itself.°° The general armistice is 


a living, dynamic war convention. . . . The elaborate armistice agree- 
ments of recent years have, in effect, rendered the preliminaries of 
peace obsolete. It is not inconceivable that the formal treaty of peace 
will suffer the same fate and that wars will one day end at the armistice 
table.*” 


It is, therefore, far more important to concern ourselves with the intended 
effect and scope of particular armistice agreements ending particular hos- 
tilities, than with the general question of the effect of an armistice on the 
existence of a state of war. It has been suggested that the question 
whether a particular armistice agreement has the effect of terminating the 
war is one of ‘‘construction of the particular armistice agreement con- 
cerned.’’** It may well be that an armistice agreement, even without 
terminating the state of war in the legal sense, puts an end to certain 
hostile acts such as blockade or visit, search and seizure. 


2. Compatibility of the Restrictive Practices with the General Armistice 
Agreement between Egypt and Israel. 


The Egyptian-Israeli General Armistice Agreement was signed at Rhodes 
on February 24, 1949, and entered into force on that date.*® The Agree- 
ment was concluded pursuant to the Security Council resolution of No- 
vember 16, 1948, calling upon the parties ‘‘as a further provisional meas- 
ure under Article 40 of the Charter of the United Nations, and in order 
to facilitate the transition from the present truce to permanent peace in 
Palestine, to negotiate an Armistice.’’*° The Agreement, pertinent pro- 
visions of which have already been quoted,” recognizes ‘‘the right of each 
party to its security and freedom from fear of attack by the armed forces 
of the other.’’** The Agreement prohibits all ‘‘ warlike or hostile’’ acts 
against military, para-military forces and civilians, but does not specifically 
refer to blockades, or visit, search and seizure of vessels. Whether in the 
absence of a specific prohibition such acts are permitted, as Egypt argues, 


armies have invaded Palestine that they are carrying on a war. Their statements are 
the best evidence we have of the international character of this aggression; it is a word 
which is not included in the text but which has been mentioned in the statements of these 
aggressors.’’ Official Records, 3rd Year, No. 72, p. 41. The former Secretary General 
of the United Nations said: ‘‘The invasion of Palestine by the Arab States was the 
first armed aggression which the world had seen since the end of the war.’’ Trygve Lie, 
In the Cause of Peace 174 (1954); cf. also 178 ff. 

66 Julius Stone, Legal Controls of International Conflict 639 (1954). ' 

87 Colonel Howard 8S. Levie, ‘‘The Nature and Scope of the Armistice Agreement,’ 
50 A.J.LL. 880-906 at 906 (1956). This day, however, in the view of the author, has not 
yet come. Ibid. 884. 68 Stone, op. cit. 641. 

ee Art. 12, par. 1, U.N. Doe. 8/1264/Rev. 1; Official Records, 4th Year, Spec. Supp- 
No. 3, p. 8. 70 Preamble, ibid., p. 1. 

71 See supra, p. 536. 72 Art. 1, par. 3. 
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or are to be deemed prohibited by inclusion in the acts specifically banned, 
will be discussed presently. It is useful to recall, however, that the Armis- 
tice with Germany of November 11, 1918, specifically continued ‘‘the exist- 
ing blockade conditions.’’** The Armistice Agreement in Korea of July 
27, 1953, concluded ‘‘with the objective of establishing an armistice which 
will insure a complete cessation of hostilities and of all acts of armed force 
in Korea,’’ provides in Article 2 A, paragraph 15, that the naval forces of 
the opposing parties ‘‘shall not engage in blockade of any kind of Korea.’’ ** 
The United Nations Command accordingly gave orders to its naval forces 
“to cease hostilities and blockade operations.’’** As the Egyptian-Israeli 
Agreement was concluded under orders from the Security Council, some 
light might be shed on its intended meaning by referring to the Council’s 
debates and resolutions. 


(a) The Armistice Agreement before the Security Council: Interpreta- 
tion and Construction 

The United Nations Acting Mediator on Palestine, Dr. Ralph J. Bunche, 
who actively participated in the armistice negotiations, stated in the 
Security Council on August 4, 1949: 


The Armistice Agreements are not the final peace settlement, but 
the only possible interpretation of their very specific provisions is that 
they signal the end of the military phase of the Palestine situation. 
... The entire heritage of restrictions which developed out of the 
undeclared war should be done away with. There should be normal 
access . . . there should be free movement for legitimate shipping, 
and no vestiges of the wartime blockade should be allowed to remain 
as they are inconsistent with both the letter and the spirit of the 
Armistice Agreements.”® 


The representatives of Israel, the United Kingdom and the United States 
concurred in this interpretation. The latter also stated that ‘‘the Armi- 
sticee Agreements contain provisions which make them in fact non-aggres- 
sion pacts.’”’ And the representative of China said: ‘‘We rejoice in the 
restoration of normal relations’’ between the parties to the Agreements.” 
It may be added here that in the course of the recent crisis in the Middle 
East, the Secretary General of the United Nations expressed the view, 
echoing the above statement by the United States representative, that 
Article 1 ‘‘assimilates the Armistice Agreement to a non-aggression pact, 
providing for mutual and full abstention from belligerent acts.’’ "* 

The Security Council, by nine votes in favor, with two abstentions 
Ukrainian §.S.R., U.S.S.R.), adopted a resolution on August 11, 1949, in 


"8 Sir Frederick Maurice, The Armistices of 1918, p. 98 (1943). 

*U.N. Doe. 8/3079, Aug. 7, 1953; reprinted in 47 A.J.I.L. Supp. 186 (1953). It 
tas been said that this ‘‘is probably one of the most complete naval provisions ever 
eluded in an armistice agreement.’’ Levie, loc. cit. 906. 

"U.N. Doc. 8/3185; Official Records, 9th Year, Supp. Jan.—March, 1954, p. 40 at 42. 

"*Official Records, 4th Year, No. 36, p. 6. See also Shabtai Rosenne, Israel’s 
Armistice Agreement with the Arab States 45 (1951). 

" Official Records, 4th Year, No. 36, pp. 16, 19, 25, 27, 33. 

"SUN. Doe. A/3512, Jan. 24, 1957, p. 5, par. 15. 
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which, making its own the interpretation submitted by the Acting Medi- 
ator, it 


Reaffirms, pending the final peace settlement, the order contained 
in its resolution of 15 July 1948 to the Governments and authorities 
concerned, pursuant to Article 40 of the Charter of the United Nations, 
to observe an unconditional cease-fire and, bearing in mind that the 
several armistice agreements include firm pledges against any further 
acts of hostility between the parties and also provide for their super. 
vision by the parties themselves, relies upon the parties to ensure the 
continued application and observance of these agreements.”® 


It follows then that, although the Agreement itself is silent on the point, 
it has been interpreted authoritatively as prohibiting belligerent acts of 
visit, search and seizure. This construction is all the more indicated as 
the statement by the Acting Mediator was made and the resolution of the 
Security Council was adopted after the matter of restrictions had first been 
raised by Israel before the Mixed Armistice Commission. No dissent was 
voiced from this interpretation in the Security Council. No claim was 
made regarding the existence or continued existence of a state of war. 


(b) The Armistice Agreement before the Mixed Armistice Commission 

The question of the compatibility of the Egyptian restrictive practices 
with the General Armistice Agreement was first considered by the Mixed 
Armistice Commission in June, 1949, at the request of Israel in connection 
with a particular incident. At that time the Commission decided that 
“*the blockade of the Suez Canal was not a subject that could be discussed 
in the Mixed Armistice Commission.’’ *° In August, 1949, Israel submitted 
a second complaint of a specific character and the Commission decided: 


The Mixed Armistice Commission did have the right to demand that 
the Egyptian Government should not interfere with the passage of 
goods to Israel through the Suez Canal.'* 


Egypt appealed to the Special Committee. The Security Council, in con- 
sequence of the Israeli complaint before it, on November 17, 1950, adopted 
a resolution reiterating the substance of its resolution of August 11, 1949, 
and, ‘‘bearing in mind that the several armistice agreements include firm 
pledges against any further act of hostility between the parties,’’ reminded 
Egypt and Israel of their obligations under the Charter and requested the 
Chief of Staff to report ‘‘on the compliance given to this resolution’’ and 
decisions of the Special Committee.*? 

The Chief of Staff, General Riley, reported to the Security Council 
on June 12, 1951, the decision of the Special Committee ‘‘on the question 
as to whether or not the Mixed Armistice Commission has the right t0 
demand from the Egyptian Government not to interfere with the passing 


79 U.N. Doc. 8/1367; Official Records, 4th Year, No. 37, p. 2 f., No. 38, p. 13. 

80 General W. E. Riley, Chief of Staff, Truce Supervision Organization, in Security 
Council, Official Records, 516th Meeting, Oct. 30, 1950, p. 22. 

81 Ibid., and Official Records, 518th Meeting, Nov. 6, 1950, p. 20. 

82 U.N. Doe. 8/1907; Official Records, 524th Meeting, Nov. 17, 1950, p. 15. 
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of goods to Israel through the Suez Canal.’’ In view of the significance 
of this Report on the compatibility of Egyptian restrictions with the 
Armistice Agreement and the conflicting interpretations placed upon it 
by the Security Council, Egypt and Israel, its operative part is reproduced 
in extenso: 


In explanation of his vote, which was contrary to the stand taken 
by Israel, the Chief of Staff made the following statement: 


It is quite clear to me that action taken by Egyptian authorities 
in interfering with passage of goods destined for Israel through the 
Suez Canal must be considered an aggressive action. However, due 
to the limitation imposed by the text itself on the words ‘‘aggres- 
sive action,’’ this action is not necessarily against article 1, para- 
graph 2 of the General Armistice Agreement which states in part 
‘‘No aggressive action by armed forces—land, sea, or air—of either 
party shall be undertaken, planned, or threatened against the people 
or the armed forces of the other.’’ 

Similarly, I must of necessity consider that interference with 
the passage of goods destined for Israel through the Suez Canal 
is a hostile act, but not necessarily against the General Armistice 
Agreement, because of the limitations imposed on the term ‘‘hostile 
act’’ in the text of article 2, paragraph 2 of the General Armistice 
Agreement, which says ‘‘No element of the land, sea or air military 
or para-military forces of either party including non-regular forces, 
shall commit any warlike or hostile act against the military or para- 
military forces of the other party. .. .”’ 

It follows, therefore, that I have no other choice but to cast my 
vote with Egypt that the Mixed Armistice Commission does not 
have the right to demand from the Egyptian Government that it 
should not interfere with the passage of goods to Israel through the 
Suez Canal. 


As Chief of Staff of the United Nations Truce Supervision Or- 
ganization, I am forced to base my position in this matter on the 
specific provisions of the General Armistice Agreement signed by 
Egypt and Israel. I deliberately avoid, therefore, any considera- 
tion of the status of the Suez Canal or the rights of any party with 
regard to it. 

While I feel bound to take this technical position on the basis 
of the relevant provisions of the General Armistice Agreement I 
must also say that the action of the Egyptian authorities in this 
instance, is, in my view, entirely contrary to the spirit of the 
General Armistice Agreement and does, in fact, jeopardize its effec- 
tive functioning. It was certainly never contemplated at Rhodes 
that what is, in effect, an act of blockade or at least an act under- 
taken in the spirit of a blockade and having the partial effect of one, 
would be continued by one of the parties to the General Armistice 
Agreement more than two years after it had been signed. 

Although, in my view, there is no adequate basis for agreeing 
that the Mixed Armistice Commission has competence to deal with 
the question, it must be clear, and it certainly is to me, that the 
question cannot rest here. Either the Egyptian Government must, 
in the spirit of the General Armistice Agreement relax the practice 
of interference with the passage of goods destined for Israel through 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW | Vol. 51 


the Suez Canal, or the question must be referred to some higher 
competent authority such as the Security Council or the Interna. 
tional Court of Justice. 


Because of the effect which such continued action will have on the 
implementation of the Armistice Agreement and the future opera- 
tions of the Mixed Armistice Commission, I am compelled to direct 
a strong request to the Egyptian delegate to intercede with his 
Government to desist from the present practice of interfering with 
goods destined for Israel through the Suez Canal, since such acts 
can only be construed as inconsistent with the spirit of the Armi- 


stice Agreement.** 


The representatives of Egypt, while belittling the significance of the 
Chief of Staff’s finding that the interference is ‘‘an aggressive and hostile 
act’’ and ‘‘contrary to the spirit of that (General Armistice) Agree- 
ment,’’ ** argued that the Report constituted a vindication of the Egyptian 
contention that the restrictive practices were not contrary to the Armistice 
Agreement.*® Contrary to the views of Israel and other members, who 
argued that the Armistice Agreement was suit generis, the Egyptian repre- 


sentative claimed: 


The fact that the Armistice Agreement is silent on this point (i. 
the right of visit and search), although it is fairly common practice to 
include a provision on this subject in armistice agreements, shows, as 
indeed the Mixed Armistice Commission has confirmed, that the armi- 
stice agreement of classical type concluded between Egypt and Israel 
expressed the joint will of the signatories and left them free to exercise 
their legitimate right of visit and search.** 


Although this view was explicitly rejected by Israel (a fact which makes 
the assertion of ‘‘the joint will’’ rather problematical) ** and also by the 
Security Council in its resolution of September 1, 1951,** Egypt persisted 
in invoking the Report in justification of its restrictive practices. It may 
therefore be useful to examine the Report in some detail. 


88 U.N. Doe. 8/2194: Cablegram dated June 12, 1951, to the Secretary Genera! from 
the Chief of Staff of the Truce Supervision Organization, transmitting a report to the 
Security Council; Official Records, 6th Year, Supp. April-June, 1951, pp. 162-164. 

8¢ The representative of Egypt claimed that these findings relate ‘‘exclusively to bis 
activities as a self-appointed jurist and as a gentleman-at-large.’’ Official Records, 549th 
Meeting, July 26, 1951, p. 17. The United Kingdom representative, on the contrary, 
believed that ‘‘any opinion which he expresses should command great respect in this 
Council.’’ IJbid., 550th Meeting, Aug. 1, 1951, p. 20 f, par. 95 f. 

85 Ibid., 553rd Meeting, Aug. 16, 1951, p. 13, par. 52, and p. 25, par. 108. 

86 Ibid., 661st Meeting, March 12, 1954, p. 9, par. 43 f. and p. 13, par. 64. 

87 Ibid., 549th Meeting, July 26, 1951, pp. 9-11, and 661st Meeting, March 12, 1954, 
p. 29, par. 144. Israel’s representative, after referring to Dr. Bunche’s view, quoted 
supra, p. 545, and the Report of the Chief of Staff, declared: ‘‘. . . all these a 
unanimous in asserting that whatever may be the character of other armistice agte* 
ments, this Armistice Agreement is not compatible with active belligerency or with the 
exercise by either party of visit, search or seizure.’’ See also statement by Peruvis? 
delegate, Official Records, 688th Meeting, Jan. 13, 1955, p. 7, par. 27. 

88 As well as by a majority of members of the Security Council in voting in 1954 for 
the reaffirmation of the 1951 resolution. 
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The Report clearly does not state that the Egyptian practices, which are 
called ‘‘an act of blockade . . .”’ are consistent with the Armistice Agree- 
ment as claimed by Egypt. It explicitly states that they are ‘‘contrary 
to’’ and ‘‘inconsistent with’’ the spirit of the Agreement. The Report does 
state, however, after what must have been careful consideration,®*® that 
“there is no adequate basis for agreeing that the Mixed Armistice Com- 
mission has competence to deal with the question.’’ Members of the 
Security Council generally construed the Report in this sense, although 
some expressed a reservation on this point.*° 

The decisive consideration in determining the compatibility of the 
Egyptian actions with the Armistice Agreement should be, it is sub- 
mitted, their aggressive and hostile character, as well as the fact that, being 
performed by the official forces of Egypt, they are attributable to the 
Government of Egypt. On the basis of these two tests and in view of the 
circumstance that the Government of Egypt openly insists on performing 
the belligerent right of visit, search and seizure, there should be no difficulty 
in concluding that Egyptian restrictive practices are incompatible with the 
Armistice Agreement. 


3. Compatibility of the Restrictive Practices with the Convention of 
Constantinople of 1888 


During the debates in the Security Council the question was frequently 
raised whether the Egyptian restrictions were compatible with the pro- 
visions of the Constantinople Convention. The resolution of September 
1, 1951, itself makes no explicit reference to this Convention. 

One of the outstanding characteristics of the Convention is the ‘‘neu- 
tralization’’ of the Canal, that is, the establishment in Article 1 of the 
principle of freedom of navigation in both peace and war for ships of all 
nations. Thus, even assuming the correctness of the Egyptian contention, 
namely, that a state of war continues to exist, Israeli ships have a right of 
passage through the Canal. Articles 9 and 10 authorize the Egyptian 
Government, as an exception to Articles 4, 5, 6, 7, and 8, to take ‘‘the 
necessary measures for enforcing the execution of the said Treaty’’ and 
to take such measures which it might find necessary to assure by its ‘‘own 
forees the defense of Egypt and the maintenance of public order.’’ It 
will be noticed that the exceptions listed in Articles 9 and 10 do not 
inelude Article 1, which is therefore one which Egypt is bound to respect 
in all cireumstanees. This would be so even without the specific state- 
ment in Article 11: 

**The Egyptian representative stated in the Security Council that ‘‘this decision 
of 12 June 1951 was taken after consultation with the United Nations Secretariat, 
particularly with the Legal Department.’’ Official Records, 662nd Meeting, March 23, 
1954, p. 9, par. 34. This consultation does not appear in public documents of the 
United Nations. 

* See, e.g., the remarks by the American representative: ‘‘My Government believes 
that this may be technically correct, but it is difficult to consider the Egyptian actions 
as thereby justified merely because the officials who enforce the restrictions cannot be 
Classified as military or para-military forces of Egypt.’’ Official Records, 552nd Meet- 
‘ng, Aug. 16, 1951, p. 10, par. 45. See also remarks by the New Zealand delegate, ibid., 
§62nd Meeting, March 23, 1954, p. 5, par. 19. 
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The measures taken in the eases provided for by Articles 9 and 10 
of the present Treaty shall not interfere with the free use of the 
Canal. 


It follows then, as the Prize Court of Alexandria held, that Egypt may 
exceptionally take ‘‘reasonable and necessary measures,’’ ** but such meas- 
ures must ‘‘not interfere with the free use of the Canal.’’ The Conven- 
tion thus lays down the limit beyond which Egypt is not authorized to go. 
Egypt argued, of course, that visit and search, as well as seizure, ‘‘cannot 
be regarded as prejudicing free passage through the Canal, and therefore 
as contrary to the Convention of Constantinople of 1888.’’** As pointed 
out already, Egypt is not the final arbiter in determining whether these 
measures conform to the requirements of the Convention.** Members of 
the Security Council did contend that they are ‘‘undoubtedly incompat- 
ible’’ with the Convention.” 

The restrictive practices of Egypt having been considered at variance 
with the Constantinople Convention, an even stronger case can be made 
against the complete prohibition of passage of Israeli ships through the 
Canal. The power to take reasonable and necessary measures is power to 
regulate, not to prohibit, passage through the Canal. In this context 
reference may be made to the judgment of the International Court of 
Justice in the Corfu Channel case which clearly established this essential 
distinction. After holding that the North Corfu Channel ‘‘should be 
considered as belonging to the class of international highways through 
which passage cannot be prohibited by a coastal State in time of peace,”’ 
the Court went on to declare as follows: 


On the other hand, it is a fact that the two coastal States did not 
maintain normal relations, that Greece had made territorial claims 
precisely with regard to a part of Albanian territory bordering on the 
Channel, that Greece had declared that she considered herself tech- 
nically in a state of war with Albania, and that Albania, invoking the 
danger of Greek incursions, had considered it necessary to take certain 
measures of vigilance in this region. The Court is of opinion that 
Albania, in view of these exceptional circumstances, would have been 
justified in issuing regulations in respect of the passage of warships 
through the Straits, but not in prohibiting such passage or in subject- 
ing it to the requirement of special authorization.®® 


As the parallelism between this ease and the Suez Canal situation, 
grounded on the pretended existence of a technical state of war, is obvious, 
several conclusions suggest themselves: First, if the principle laid down by 
customary international law and applied by the Court governs passage 
through the Corfu Straits, it follows a fortiori that it governs passage 


91 Cf. supra, pp. 535-536. 

92 Official Records, 661st Meeting, March 12, 1954, p. 15, par. 74, and p. 17, par. 87. 

98 See supra, p. 537. 

94 Cf., e.g., the remarks of the Netherlands representative, Official Records, 553rd 
Meeting, Aug. 16, 1951, p. 5, pars. 16-17; of the representative of Ecuador, ibid., p- 27, 
par. 123. 

95 [1949] I.C.J. Rep. 4 at 29; 43 A.J.I.L. 558 at 577 (1949). 
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through the Suez Canal. In the latter case the principle of customary 
international law is reinforced by the conventional principle of Article 1 of 
the Constantinople Convention. Secondly, if the principle governs the 
passage of warships, it follows a fortiori that it must govern the lesser 
case, namely, the passage of merchantmen. Thirdly, if in consequence of 
the existence of a technical state of war Albania was justified in regulating 
the passage of warships but not in prohibiting or subjecting it to the re- 
quirement of special authorization, the authorization granted to Egypt by 
the Constantinople Convention appears to be similarly limited. If Egypt 
claims to be entitled to impose stricter regulations, the burden of proof 
rests on the claimant state. Fourthly, if the measures indicated by the 
Court are excluded even in the case of warships, it follows a fortiori that 
they are excluded in the case of merchant vessels. 

Since the view of many members of the Security Council was based 
on a reasoning along the lines suggested above, it may arouse some astonish- 
ment that the resolution of September 1, 1951, does not explicitly pro- 
nounce on the question of compatibility of the Egyptian practices with 
the Constantinople Convention. The reason may well be that the members 
were unsure whether the Council had competence to make such a direct 
pronouncement. Article 8 of the Convention provides: 


The Agents in Egypt of the Signatory Powers of the present Treaty 
shall be charged to see that it is carried out. In any circumstance 
threatening the security and free passage of the Canal, they shall meet 
at the summons of three of them and under the presidency of their 
Doyen, to make the necessary verifications. They shall inform the 
Khedivial Government of the danger perceived, in order that it may 
sa proper steps to assure the protection and the free use of the 
anal. 


It would require going beyond the compass of this paper to examine the 
applicability of this procedure to the problem posed by the Egyptian re- 
strictions,®* 

Suffice it to point out that Egypt, strongly supported by the Soviet 
Union, challenged the competence of the Security Council to deal with 
Israel's complaints on the ground that they related to the Constantinople 
Convention and that the procedure provided for in the Convention should 
be utilized.** Israel, the complaining state, is not a party to the Conven- 


*6 Also, and for the same reason, an analysis is omitted of the regime established 
for the Canal by the United Kingdom in two World Wars, a matter which was raised 
at some length, though inconclusively, by the representatives of Egypt. See Official 
Records, 555th Meeting, Aug. 27, 1951, p. 8 f. On this aspect see R. R. Baxter, 
‘Passage of Ships through International Waterways in Time of War,’’ 31 Brit. 
Yr. Bk. of Int. Law 187-216 at 196, 206-208 (1954). 

* The representative of Egypt said: ‘‘It is Article 8 which you should bring into 
*peration, not the Security Council. Apply to the signatories’ representatives in Cairo. 
You are perfectly entitled to complain of obstacles to the free passage of shipping 
through the Canal. I believe you know that the signatories are France, Germany, 
Austria~Hungary, Spain, Great Britain, Italy, The Netherlands, Russia and the 
Ottoman Empire. These countries exist. They even have successors... . You can 
find three to call together the signatories’ representatives in Cairo. Take your com- 
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tion and could therefore not invoke the procedure of the Convention.** 
The Security Council did not, however, accept the Egyptian viewpoint re- 
garding its competence in the matter. As was pointed out by several mem- 
bers, the Council is competent to deal with threats to the peace, including 
threats arising out of the non-observance of the Constantinople Convention, 
As the French representative stated: 

The Council is not competent to impose observance of the Constant- 
inople Convention as such. It is, primarily and solely, the organ 
mainly responsible for the maintenance of international peace and se- 
curity. More particularly, the Council has the paramount right of 
supervising the execution of the armistice agreements negotiated under 
its auspices between Israel and the neighboring Arab States. 


... Lhe Council is competent to supervise its application in this 
case in view of the special situation created between Egypt and Israel 
under the General Armistice Agreement of 1949.** 

In view of this strong statement, which was shared by other members of 
the Council both as to the competence of the Security Council and the 
incompatibility of Egypt’s pretended rights with its obligations under 
the Constantinople Convention,” it is probably regrettable that the Council 
chose not to include an explicit finding to this effect in its resolution of Sep- 
tember 1, 1951, or in the draft resolution of 1954, and, in connection with 
the Bat Galim incident, deemed it inexpedient to declare so unequivocally. 
Nevertheless, in the public mind the impression persists that the Security 
Council based its action against Egypt squarely on that ground. 


4. Egypt’s Right of Self-Defense or Self-Preservation as Basis for Re- 
strictive Practices 

In the course of the several debates centered on Israel’s complaints, it 

became standard practice for Egyptian representatives to invoke the right 


plaint to them. But to raise the question of free passage through the Suez Canal 
in the Security Council is wrong. It is completely at variance with Article 24 of the 
United Nations Charter.’’ Official Records, 662nd Meeting, March 23, 1954, p. 14, par. 
47. For the remarks of the Soviet representative see ibid., 664th Meeting, March 
29, 1954, p. 10, pars. 52-56. 

98 The Egyptian representative said: ‘‘For so far as the Egyptian Government is 
concerned, the State of Israel has nothing to do with the 1888 Convention. It was not 
a signatory to the Convention; at the time the Convention was signed it was not yet i2 
existence.’’ IJbid., 659th Meeting, Feb. 15, 1954, p. 23, par. 123. 

99 Official Records, 687th Meeting, Jan. 4, 1955, p. 10, pars. 56-57. 
French statement ibid., 663rd Meeting, March 25, 1954, p. 8, pars. 34-35. 
supplied. 

100 On the first point, the representative of Belgium stated: ‘‘As has been pointed 
out, the Security Council is clearly not competent to enforce the observance of the 
Constantinople Convention as such. It does, however, possess such competence through 
the Charter, insofar as it has to carry out the provisions of the Charter in order # 
ensure the maintenance of peace and international security. The 1951 resolution ws 
therefore the outcome of a proper use of the Council’s powers, and was not ultra vires.” 
Ibid., 688th Meeting, Jan. 13, 1955, p. 3, par. 9. 

101 This may well have been due to the belief that a resolution would be opposed by 


the Soviet Union. 
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of self-preservation or self-defense as a juridical justification for Egypt’s 
restrictive practices. This right, said the representative of Egypt, 
universally recognized and known to transcend all other rights’’;'°* it is 


18 


at the root of all existence, of all survival, individual or national .. . 
it is part and parcel of the Charter and the very concept of the United 
Nations, and . . . it is the main patrimony and the highest privilege 
of every individual, every community, every nation and every group 
of nations, except the damned and the fools.*®* 


Members of the Security Council generally rejected this claim on the 
ground that no actual hostilities were in progress.*°** The representative of 
The Netherlands stated that two years after signing the Armistice Agree- 


ment Egypt 


does not require to exercise the belligerent right of visit, search and 
seizure for any legitimate purpose of self-defence. Besides, as far as 
self-defence is concerned, something has changed in our world since 
the closing years of the nineteenth century. Today we, the Members 
of the United Nations, live—or at least should live—by the Charter of 
our Organization.’ 


The position of the Council found expression in the resolution of Sep- 
tember 1, 1951. It has, moreover, been restated recently by the Secretary 
General of the United Nations. Interpreting the assurances given him by 
Israel and Egypt to respect unconditionally the cease-fire injunction, 
subject to the right of self-defense under Article 51, the Secretary General 
declared that this reserve applies 


in cases of non-compliance by the other party with its obligations 
under the Charter, or under the Armistice Agreement, only if and 
when such non-compliance is found to be a reason for the exertion 
{Sic!] of the right of self-defence as recognized in Article 51 of the 
Charter. The Security Council alone can decide whether this is the 
case or not. The reserve for self-defence in the several cease-fire 
assurances and the significance it may give to compliance with the 
Charter, other clauses in the Armistice Agreement or relevant Security 
Council decisions, is thus under the sole jurisdiction of the Security 
Council, in accordance with the rules established. 


In particular, the reservation of self-defense ‘‘could not derogate from 
the obligations assumed under Article 2, paragraph 2, of the Armistice 
Agreement between Egypt and Israel.’’ Neither, according to his inter- 
pretation, said the Secretary General, does it ‘‘permit acts of retaliation, 
which repeatedly have been condemned by the Security Council.’’ 


102 Official Records, 549th Meeting, July 26, 1951, p. 21, par. 78. 

108 Ibid., 550th Meeting, Aug. 1, 1951, p. 8, par. 42. See pp. 6-8 for authority cited 
by the representative. See also the representative’s observation ibid., 661st Meeting, 
Mareh 12, 1954, p. 14, pars. 67-73; 659th Meeting, Feb. 15, 1954, p. 9, par. 50. 

1% See remarks by the British representative ibid., 550th Meeting, Aug. 1, 1951, 
P. 20, par. 93. 

105 Ibid., 553rd Meeting, Aug. 16, 1951, p. 4, par. 15. 

#6 U. N. Doe. 8/3596, May 9, 1956: Report of the Secretary General to the Security 
Couneil pursuant to the Council’s resolution of April 4, 1956, on the Palestine Question, 
Pp. 13, 14, 
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The Secretary General’s interpretation is particularly illuminating and 
to the point as Egypt appeared to justify its practices of restriction and 
interception by invoking the right of self-defense or self-preservation with 
respect to alleged infringements of various clauses of the Armistice Agree- 
ment by Israel.*°’ These acts then assume the character of retaliation, 
which, in the case of Israel, have been condemned by the Security Council. 
By parity of reasoning, such retaliatory actions by Egypt, whether or not 
based on or derived from the right of self-defense, are equally inadmis- 
sible.?°* 


VI. Securrry AcTION wiTtH RESPECT TO 
Eaypt’s RESTRICTIVE PRACTICES 


1. Resolution of September 1, 1951 


When Israel lodged its first complaint with the Security Council, a reso- 
lution was adopted on November 17, 1950, reminding the parties of their 
pledges of ‘‘no hostilities’? and postponing further consideration until the 
submission of a report by the Mixed Armistice Commission.*” In July, 
1951, the Council began the consideration of the second Israeli complaint 
in the light of the Report of the Special Committee of June 12, 1951," 
the relevance of which has already been discussed.1** The Council debated 
the issues from political as well as juridical points of view. The majority 
of the members of the Security Council firmly rejected every one of the 
Egyptian contentions as unfounded. 

The Council voted on the tripartite draft resolution, as amended,*** on 
September 1, 1951. The vote was eight in favor (Brazil, Ecuador, France, 
Netherlands, Turkey, United Kingdom, United States of America, Yugo- 
slavia), none against, and three abstentions (China, India, U.S.S.R.). 
China and India abstained because on the one hand they did not feel that 
the legal issues had been adequately dealt with, and on the other hand they 
were not convinced in view of the opposition of Egypt that the resolution 


107 See remarks by the Egyptian delegate in Official Records, 686th Meeting, Dec. 
7, 1954, p. 25, par. 136 et seq. 

108 Said the Brazilian representative: ‘‘Should we accept the Egyptian thesis, we would 
be bound to recognize any measures of reprisal adopted by the Israel Government.’’ 
Official Records, 552nd Meeting, Aug. 16, 1951, p. 12, par. 56. 

109 U. N. Doc. S/1899; Official Records, 522nd Meeting, Nov. 13, 1950, p. 15, and 
524th Meeting, Nov. 17, 1950, p. 15. 

110U.N. Doe. 8/2194; Official Records, 6th Year, Supp. April-June, 1951, pp. 
162-164. 111 Cf, supra, pp. 546 ff. 

112 The amendment, which was adopted, related to par. 3 of the draft resolution, 
the original text of which was: ‘‘Noting that the Chief of Staff of the Truce Super- 
vision Organization in his report to the Security Council of 12 June 1951 considered 
interference with the passage through the Suez Canal of goods destined for Israel to 
be a hostile and aggressive act, and contrary to the spirit of the Armistice Agreement, 
the effective functioning of which is thereby jeopardized.’’ The Yugoslav delegate 
found this passage to be of exceptional gravity, and the American representative intro- 
duced the revision which was adopted. Official Records, 553rd Meeting, Aug. 16, 195:, 
p. 30, par. 142; p. 31, par. 145, and note 3. 


| 


| 


1957 | PASSAGE THROUGH SUEZ CANAL OF ISRAEL SHIPS 555 


would contribute towards peace and stability in the area. Soviet Russia 
never participated in the discussion.*** 
The resolution as adopted *** reads as follows: 


The Security Council, 


1. Recalling that in its resolution of 11 August 1949 (S/1376) relat- 
ing to the conclusion of Armistice Agreements between Israel and the 
neighbouring Arab States it drew attention to the pledges in these 
Agreements ‘‘against any further acts of hostility’’ between the Parties, 


2. Recalling further that in its resolution of 17 November 1950 (S/ 
1907 and Corr. 1), it reminded the States concerned that the Armi- 
stice Agreements to which they are parties contemplate ‘‘the return 
of permanent peace in Palestine,’’ and therefore urged them and 
other States in the area to take all such steps as will lead to the settle- 
ment of the issues between them, 


3. Noting the report of the Chief of Staff of the Truce Supervision 
Organization to the Security Council of 12 June 1951 (S/2194), 


4. Further noting that the Chief of Staff of the Truce Supervision 
Organization recalled the statement of the senior Egyptian delegate 
in Rhodes on 13 January 1949, to the effect that his delegation was 
‘‘inspired with every spirit of co-operation, conciliation and a sincere 
desire to restore peace in Palestine,’’ and that the Egyptian Govern- 
ment has not complied with the earnest plea of the Chief of Staff made 
to the Egyptian delegate on 12 June 1951, that it desist from the 
present practice of interfering with the passage through the Suez 
Canal of goods destined for Israel, 


5. Considering that since the armistice regime, which has been in 
existence for nearly two and a half years, is of a permanent character, 
neither party can reasonably assert that it is actively a belligerent or 
requires to exercise the right of visit, search, and seizure for any legiti- 
mate purpose of self-defence, 


6. Finds that the maintenance of the practice mentioned in par- 
agraph 4 above is inconsistent with the objectives of a peaceful settle- 
ment between the parties and the establishment of a permanent peace 
in Palestine set forth in the Armistice Agreement; 


7. Finds further that such practice is an abuse of the exercise of 
the right of visit, search and seizure ; 


8. Further finds that that practice cannot in the prevailing circum- 
stances be justified on the ground that it is necessary for self-defence ; 


9. And further noting that the restrictions on the passage of goods 
through the Suez Canal to Israel ports are denying to nations at no 
time connected with the conflict in Palestine valuable supplies re- 
quired for their economic reconstruction, and that these restrictions 
together with the sanctions applied by Egypt to certain ships which 


118Qn one occasion, for unexplained reasons, the Soviet Union insisted on a post- 
ponement of the debate for 48 hours. Official Records, 556th Meeting, Aug. 29, 1951, 
p. 6. 

44U.N. Doc. 8/2298/Rev. 1; Official Records, 558th Meeting, Sept. 1, 1951, p. 2. 


he: resolution was subsequently issued as a separate document under the symbol 
/2322. 
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have visited Israel ports represent unjustified interference with the 
rights of nations to navigate the seas and to trade freely with one 
another, including the Arab States and Israel, 


10. Calls upon Egypt to terminate the restrictions on the passage 
of international commercial shipping and goods through the Suez 
Canal wherever bound and to cease all interference with such shipping 
beyond that essential to the safety of shipping in the Canal itself and 
to the observance of the international conventions in force. 


The resolution notes the Report of the Chief of Staff which declared 
the exercise of restrictions by Egypt to be ‘‘in effect, an act of blockade,”’ 
a ‘‘hostile and aggressive action’’ contrary to the spirit of the General 
Armistice Agreement.*** It also noted the appeal addressed by the Chief 
of Staff to the Egyptian delegate to desist from the ‘‘present practice.’’ 
The resolution rejects the Egyptian claim that it or Israel is still ‘‘ actively 
a belligerent,’’ and that ‘‘the exercise of the right of visit, search and 
seizure’’ is required ‘‘for any legitimate purpose of self-defense.’’ But 
it will be noted that the resolution does not directly repudiate the Egyptian 
contention that, in spite of the Armistice, a ‘‘state of war’’ continues to 
exist, although it rejects all the consequential rights which Egypt claimed 
as flowing from it. It must, of course, be conceded that the Security 
Council is free to choose the juridical or political ground on which it 
desires to take a stand on an issue of which it is seized. In this case the 
Council chose not to pronounce on what it considered a technical and 
probably secondary aspect of the issue, although it was pressed earnestly 
by Israel. It believed itself to be—and no doubt it is—legally on solid 
ground when it ruled in paragraphs 5, 6, 7 and 8 that the belligerent rights 


115 See supra, p. 547. Commenting on this on behalf of the three sponsoring Powers, 
the British delegate said: ‘‘The Armistice Agreement was meant to terminate al! 
hostile acts, and it was so understood both by the parties and by the Security Council it 
self. . . . The restrictions which applied to Egypt were terminated by the Security Coun- 
cil resolution (8/1376) of August, 1949, and there can be no justification for the attempt 
by Egypt to maintain against Israel restrictions similar to those from which Egypt 
itself was released two years ago.’’ Official Records, 552nd Meeting, Aug. 16, 1951, 
p. 4, par. 12. 

116 In commenting upon it the British delegate expressed himself as follows: ‘‘ Egypt 
claims that there is a state of war and that it is therefore entitled to exercise belligerent 
rights. It is not necessary, in our view, for the Council to pronounce on this. Even 
if it were self-evident that a state of war existed—which is by no means the case, of 
course—this would in itself afford no justification for the maintenance of the restric 
tions at the present time and in the light of the present situation. What matters + 
not whether there is some technical basis for the restrictions, but whether it is reasonable, 
just and equitable that they should be maintained. This is the principle on which the 
draft resolution before the Council has been formulated, and it is on this issue that we 
consider the Council should pronounce.’’ Ibid., p. 3, par. 7. Adverting to the same 
theme later in his speech, he said: ‘‘For the reasons which I have already stated, the 
draft resolution does not attempt to say whether or not Egypt can technically claim te 
be entitled to belligerent rights. What the draft resolution does say is that, in the light 
of the Armistice Agreement and of what has taken place since it was signed, the mainté 
nance of the present restrictions is unjustified and unreasonable and must be held 
constitute an abuse of any rights which Egypt may claim to possess.’’ Jbid., par. 10. 
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of visit, search, and seizure claimed by Egypt were inconsistent with the 
armistice regime and could not be justified on grounds of self-defense. 
It thus construed the Armistice Agreement as one sui generis and in so 
doing rejected the Egyptian contention that it was of the classical variety 
and that, since it did not expressly prohibit the right of visit, search and 
seizure, the exercise of this right was permissible. Having done so, one 
may wonder why the Council found it necessary to characterize the ex- 
ercise of this right of visit, search and seizure as an ‘‘abuse.’’ While the 
doctrine of abuse of right is gaining ground in international law, its rdle 
in the system of the resolution is not clear. If the right in question is 
declared to be inconsistent with the armistice regime and cannot be justi- 
fied as legal, was it necessary to affirm that it constituted an abuse of right? 

The meaning of this affirmation becomes clear when related to the final 
paragraph of the resolution and to the debate in the Council regarding 
the compatibility of Egyptian restrictions with its obligations and rights 
under the Constantinople Convention of 1888. In this debate it was con- 
ceded that Egypt has certain rights under the Convention, but it was argued 
that these rights are limited by Article 11, which reserves the right of ‘‘ free 
use.’” Both Egypt’s rights and obligations are reaffirmed in paragraph 
10 of the resolution, which calls on Egypt to terminate all interference 
with shipping through the Suez Canal ‘‘ beyond that essential to the safety 
of shipping in the Canal itself and to the observance of international 
conventions in force.’’ One of the ‘‘conventions in force’’ is, of course, the 
Constantinople Convention. It is precisely because Egypt’s interference 
exceeded the measures permissible under the Constantinople Convention 
that the Council qualified the interference as ‘‘abuse of the exercise of the 
right of visit, search and seizure.’’ It is for the same reason that the 
United Kingdom representative declared, on behalf of the three sponsoring 
governments, that, in calling upon Egypt to terminate the restrictions in 
the Suez Canal, 


we are not asking the Egyptian Government to give up any of the 
rights which it can legitimately claim to exercise in regard to the 
passage of ships through the Canal. The normal administration of 
the Canal must obviously continue, and the proper precautions must 
be taken to safeguard the Canal itself and the ships which pass through 
it. All this is specifically provided for in the draft resolution. The 
relevant international conventions must also be observed, including the 
Suez Canal Convention itself and any others, such as sanitary conven- 
tions, which may apply. What we want to see is the restoration of 
normal peacetime conditions in the Canal, providing for the un- 
hindered passage of the ships of all nations.*** 


The Security Council thus drew a line between ‘‘reasonable and necessary’’ 
measures for safeguarding freedom of passage for ships of all nations, 
including Israel, and the imposition of measures of visit, search and seizure, 
and qualified the latter as an ‘‘abuse of right.’’ Thus eleven months 
after Israel first appealed to the Security Council against Egypt’s restric- 


“1 Ibid., p. 3, par. 11. 
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tions, the Council finally found the complaint well founded. There can be 
no doubt that the Council proceeded slowly but it also moved deliberately.*"* 
Egypt’s reaction consisted in restating its position that ‘‘the assumptions 
on which the claim of Israel was based—or on which it tried to base itself— 
have yet to be proved,’’ and in fully reserving ‘‘its rights in connexion 
with the present debate.’’"*® More specifically, the Egyptian representa- 
tive argued that the resolution ‘‘is in flagrant violation of the purposes 
of the United Nations, as formulated in Article 1 of the Charter, which 
govern the functions and powers of the Security Council’’; that these 
powers and functions mentioned in Article 24, paragraph 2, ‘‘are limited 
and should be strictly regulated and governed by the fundamental prin- 
ciples and purposes laid down in’’ Article 1, paragraph 1; and that the 
resolution ‘‘in fact proposes that the Council violate the principles and 
practices of international law and the stipulations of Articles 1 and 24 of 
the Charter of the United Nations.’’ **° 

That the Security Council has, as the United Kingdom representative 
maintained, the ‘‘paramount right of supervising the execution of the 
Armistice Agreements’’ *** cannot and has not been doubted. In adopting 
the resolution the Council exercised this right. And the obligatory char- 
acter of the findings laid down by the Council stems from the binding 
character of the Armistice Agreement and the Suez Canal Convention as 
well as from the fact that the former was concluded by Egypt and Israel 
pursuant to a resolution adopted by the Council under Chapter 7 of the 


Charter.?2? 


118 After the adoption of the resolution, the French representative recalled that 
several postponements were granted ‘‘to give the Egyptian Government time to find a 
way of adapting its behavior to the obligations incumbent upon it, on the one hand 
under the Armistice Agreement which it had concluded with Israel, and on the other 
hand under the international statute of the Suez Canal,’’ and expressed disappointment 
that Egypt had failed to do so. Jbid., 558th Meeting, Sept. 1, 1951, p. 5, pars. 18-19. 

119 Ibid., p. 7, pars. 28-29. 

120 Ibid., 553rd Meeting, Aug. 16, 1951, p. 22, pars. 94-95. The Egyptian repre- 
sentative referred to Art. 1, par. 1, which states as one of the purposes ‘‘to bring about 
by peaceful means, and in conformity with the principles of justice and international 
law, adjustment or settlement of international disputes or situations which might lead to 
a breach of the peace.’’ The sentence referred to in par. 2 of Art. 24 reads: ‘‘In dis- 
charging these duties the Security Council shall act in acecordance with the purposes and 
principles of the United Nations.’’ 

121 Official Records, 687th Meeting, Jan. 4, 1955, p. 10, par. 56. The French repre 
sentative referred to the Council as the ‘‘guardian’’ of the Armistice Agreement. 
Ibid., 663rd Meeting, March 25, 1954, p. 8, par. 35. 

122 With respect to the Constantinople Convention, it is relevant to recall the following 
statement by the Belgian delegate: ‘‘The 1951 resolution was therefore the outcome 
of a proper use of the Council’s powers, and was not ultra vires. It could not, indeed, 
be represented in that light, since it contained nothing new and merely restated the 
provisions of the Convention of 1888. Actually, it restated them only in part, for it 
referred only to commercial shipping, whereas the Convention was also applicable to 
warships. Even if the resolution itself were not binding, its provisions would be, since 
they correspond to provisions which have been binding since 1888.’’ Ibid., 688th Meet 
ing, Jan. 13, 1955, p. 3, par. 9. 
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2. Egypt’s Failure to Carry out the Security Council Resolution of Sep- 
tember 1, 1951 


On January 28, 1954, Israel again complained to the Security Council 
that, in violation of the resolution of September 1, 1951, Egypt ‘‘has per- 
sisted in its illegitimate interference with shipping passing through the 
Suez Canal and has since extended the blockade to shipping passing to 
and from the Israeli port of Eilat on the Gulf of Aqaba’’; and that more- 
over, these ‘‘illegal practices have been ... recently aggravated.’’ *** 
Egypt freely admitted that it continued to act in defiance of the Security 
Council resolution of September 1, 1951, and its representative, in an effort 
to clear up the ‘‘misunderstanding’’ that the Egyptian measures are ‘‘en- 
tirely contrary to the Security Council’s decision of 1 September 1951,’’ 
declared : 


Egypt is taking action which is perhaps not in conformity with the 
Security Council’s decision of 1 September 1951; I am prepared to 
recognize that. But at the same time, I would like to point out—and 
this is the misunderstanding I want to clear up—that when the Se- 
curity Council’s decision was taken, Egypt received it in a certain 
spirit. That spirit is illustrated in the statement made by the Egyp- 
tian representative who attended the meeting of the Security Council 
of 1 September 1951, at which this decision was taken.’** 


What the Egyptian representative said, in substance, was that Egypt 
never intended to carry out the decision of the Security Council of Sep- 
tember 1, 1951, that it had so declared immediately after that decision 
was adopted, and that it would continue to do so. In a debate which 
was remarkable for the absence of any ‘‘tenable reason’’ for Egypt’s refusal 
to comply with that resolution and equally for the absence of any ‘“‘new 


123U.N. Docs. 8/3168 and S/3168/Add. 1; Official Records, 9th Year, Supp. Jan— 
March, 1954, p. 2, par. 2 and p. 3, par. 4. The aggravation, that is, the extension of 
confiseatory measures to the Gulf of Aqaba and the inclusion of food among the items 
to be regarded as ‘‘war contraband’’ was instituted, said the Israeli representative, on 
Jan. 25, 1954. Ibid., p. 3, par. 3. The decision referred to declares that ‘‘Egypt has 
to take sterner measures to attain the desired end’’ (ibid., pp. 4, 5), and contrasts 
sharply with the alleged voluntary relaxation of the restrictive measures by Egypt. See 
also statement by Israel’s representative, Official Records, 658th Meeting, Feb. 5, 1954, 
pp. 1 ff. 

124 He went on to say: ‘‘Thus Egypt accepted the Security Council’s decision of 1 
September 1951, within the limits of that statement, which made it clear that Egypt 
was not convinced that the discussion was ended, that in its view the question was not 
closed and that the decision did not rest on fixed and final foundations. That was our 
conviction in September 1951. That is still our conviction and we accordingly main- 
tain the same viewpoint and the same position. It is therefore beside the point to 
state now that Egypt is acting in a manner incompatible with the decision taken by 
the Security Council on 1 September 1951. Egypt will continue to maintain the same 
Position because it is convinced, as its representative said at the very moment the 
decision was taken, that the decision was not based on exhaustive studies or on clear 
=. Official Records, 659th Meeting, Feb. 15, 1954, p. 25, par. 135, and p. 
26, par. 136. For the Egyptian representative’s statement at the Sept. 1, 1951, meet- 
ing see supra, p. 558. 
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‘ 


legal argument,’’**5 members rejected the Egyptain ‘‘reservations’’ and 
indeed repudiated its right to make any such ‘‘reservations.’’ Thus the 
New Zealand representative declared : 


We cannot accept the argument that Egypt is entitled to disregard the 
terms of the resolution of September 1951 by reason of a reservation 
entered at the time of its adoption.’** 


The Danish representative referred to Article 25 of the Charter and pointed 
out: 


There is no reservation to this. The obligation to accept and carry 
out is not limited to such decisions as you agree with and consider 
legal.??" 


The New Zealand representative accordingly introduced a draft resolution 


ees 


on March 23, 1954, which addressed itself primarily to the ‘‘incontestable 
and indeed uncontested fact that the clear and precise provisions of the 
1951 resolution have not been complied with.’’'** The draft resolution, 
after recalling the whole of the resolution of September 1, 1951,**® ‘‘notes 
with grave concern that Egypt has not complied with that resolution,’’ and 
‘‘ealls upon Egypt in accordance with its obligations under the Charter 
to comply therewith.’’**° This paragraph, noted the French representa- 
tive, ‘‘is manifestly based on Article 25 of the Charter.’’ *** 

The United Kingdom representative, while refraining from submitting a 


125 See remarks by British and French representatives, Official Records, 663rd Meeting, 
March 25, 1954, p. 5, par. 23, and p. 7, par. 31. For Egyptian restatements see ibid., 
658th Meeting, Feb. 5, 1954, p. 26; 659th Meeting, Feb. 15, 1954, pp. 1 ff., 23 ff.; 66lst 
Meeting, March 12, 1954, pp. 2 ff. 

126 Tbid., 662nd Meeting, March 23, 1954, p. 4, par. 17. 

127 Ibid., 663rd Meeting, March 25, 1954, p. 3, par. 12. He continued as follows: 
‘* All Member States in ratifying the Charter agreed to a limitation of their sovereignty. 
If the Council accepted that a Member State that disagreed with one of its decisions, 
by calling such decisions illegal was not bound by the decision, the work of the 
Council would become chaotic. For any State ready to shoulder the responsibility 
for aggression surely would be only too willing to accuse the Council of acting illegally. 
We might then foresee an entire technique of evasion develop. The smaller nations 
cannot possibly want such developments to take place.’’ (p. 4, par. 13.) 

128 Jbid., 662nd Meeting, March 23, 1954, p. 3, par. 9. See also remarks by the 
U. 8. representative, ibid., 663rd Meeting, March 25, 1954, p. 1, par. 1, p. 2, par. 5; 
the French representative, ibid., p. 7, par. 31, p. 9, par. 41; the Brazilian delegate, 
ibid., 664th Meeting, March 29, 1954, p. 5, par. 16; and the Colombian delegate, ‘bid. 
p. 5, par. 22. 

129 Statement by the New Zealand representative, ibid., 662nd Meeting, March 23, 
1954, p. 5, par. 21. 

180 U.N. Doc. 8/3188 and Corr. 1; Official Records, 9th Year, Supp. Jan.—March, 
1954, p. 44. The final paragraph of the draft resolution refers, ‘‘ without prejudice 
to the provisions of the resolution of 1 September 1951,’’ Israel’s complaint regarding 
passage through the Gulf of Aqaba to the Mixed Armistice Commission. According 
to statements by the American, French, and British representatives, the passage of 
ships through the Gulf was covered by the same principles already enunciated with 
respect to the Suez Canal. As the question had not yet been considered by the Com- 
mission and in order to maintain the normal procedure, it was proposed to refer the 
question first of all to the Commission. Official Records, 663rd Meeting, March 23, 1954, 
p. 2, par. 6; p. 6, pars. 27, 28; p. 9, pars. 38, 39. 

131 Tbid., p. 9, par. 41. 
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formal amendment to the New Zealand draft resolution, put on record his 
government’s view ‘‘that if, as I sincerely hope will not be the case, Egypt 
has not within ninety days complied with the resolution, the Council should 
stand ready to take the matter up again.’’ **? 

The Egyptian representative declared the adamant opposition of his 
government, saying: ‘‘This draft resolution is not accepted by Egypt. 
Egypt rejects it with utmost vigour, just as it rejected the 1951 resolu- 
tion.’ ?°* The Soviet representative, intervening for the first time in the 
substantive discussion of the issue, challenged the jurisdiction of the 
Council,** and proposed that instead of attempting to impose a decision 
upon one of the parties which ‘‘has been stated by that party to be abso- 
lutely unacceptable from the outset,’’ the Council should ‘‘appeal to both 
parties to take steps to settle their difference on this question by means 
of direct negotiations.’’ ?*° 

The draft resolution was put to the vote on March 29, 1954, and not 
adopted, the vote being eight in favor (Brazil, Colombia, Denmark, France, 
New Zealand, Turkey, United Kingdom, United States), two against 
(Lebanon, U.S.S.R.), and one abstention (China).’** This was the second 
time that the Soviet Union interposed its veto in a vote on a question re- 
lating to Palestine.*** It marked the change from the position of absten- 
tion which the Soviet Union had followed since 1948 to one of active support 
of the Arab States against Israel. It must be admitted, however, that the 
Soviet proposal to call for direct negotiations between Israel and Egypt 
had some merit, particularly if these negotiations were to be conducted 
on the basis of the resolution of September 1, 1951. In view of the per- 
sistent refusal of the Arab States to enter into such direct negotiations 
with Israel, it may be doubtful that a call from the Council would have 
been heeded by Egypt. 

It remains to note that after the vote the French representative observed 
that the Soviet veto ‘‘could not have caused repeal of a legally adopted 
resolution.’’** The representative of Israel similarly expressed his 
government’s understanding that 


the law of the United Nations in the Suez Canal and in the Gulf of 
Aqaba is .. . the valid and unrepealed resolution of the Security 
Council adopted on 1 September 1951.**° 


182 Ibid., 664th Meeting, March 29, 1954, p. 11, par. 61; see also 663rd Meeting, 
March 25, 1954, p. 6, par. 26, for a similar statement. 

183 And for the same reason: ‘‘It is convinced that the two texts do not deal with 
the question as it should be dealt with. The legal element, which is fundamental to 
ay dispute, is completely ignored in both.’’ Ibid., 662nd Meeting, March 23, 1954, p. 
2%, par. 49, 

‘8 This challenge, based on Art. 8 of the Constantinople Convention, has already been 
dealt with. See supra, p. 551. 

188 Official Records, 664th Meeting, March 29, 1954, p. 9, pars. 45-50; p. 10, pars. 
52-56. 136 Tbid., p. 12, par. 69. 

+81 The first Soviet veto occurred in connection with the question of water from the 
River Jordan, at the 656th Meeting, Jan. 22, 1954, p. 27, par. 135. 

‘88 Tbid., 664th Meeting, March 29, 1954, p. 18, par. 113. 

‘88 Ibid., p. 21, par. 141. 
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3. The Security Council and the Interception of the Israeli Ship, Bat 
Galim, by Egypt 


At the end of the Security Council debate on March 29, 1954, the re- 
presentative of Egypt declared that, freed from the pressure of the New 
Zealand draft resolution, Egypt ‘‘will of its own free will move towards 
tolerance.’’ As a token of this spontaneous tolerance Egypt, six months 
later, on September 28, 1954, intercepted the first Israeli ship, the Bat 
Galim, which, on the strength of the September 1, 1951, Security Council 
resolution, attempted to pass through the Suez Canal with a cargo of 
meat.'*® The Egyptian charges against the Bat Galim, namely, that its 
erew attacked two fishing boats with automatic fire and killed two fish- 
ermen, are immaterial, as they were dismissed by the Mixed Armistice 
Commission as ‘‘unfounded.’’*** The incident was discussed at several 
meetings of the Security Council. The discussion revealed a good deal of 
satisfaction at the high standard of Egyptian administration of justice in 
dismissing the charges against the Israeli seamen and their release, as well 
as at the unfulfilled promise to release the cargo and the ship. There was 
remarkably little disposition to examine the heart of the matter, to wit, that, 
contrary to the resolution of September 1, 1951, the Armistice Agreement 
as construed by the Mixed Armistice Commission and the Security Council, 
and the Constantinople Convention, Egypt had intercepted an Israeli mer- 
chantman and by separating the crew from the ship had prevented its 
passage through the Suez Canal. The representative of the United King- 
dom, to be sure, did express his hope that the grave charges against the 
crew having been ‘‘withdrawn when they could not be substantiated ... 
the Egyptian Government could thereafter have seen its way to letting 
the ship proceed on its course through the Canal, under such security 
restrictions as seemed appropriate in the circumstances.’’**? The French 
delegate correctly interpreted the Egyptian statements regarding the re 
lease of the cargo and the ship ‘‘to mean that the Egyptian Government 
maintains its claim that it is entitled to forbid passage through the Suez 
Canal to any vessel flying the Israel flag and manned by an Israel crew,” 
and asked ‘‘that Egypt should abide by the Council’s decision’’ of Sep- 
tember 1, 1951, to terminate the restrictions on the passage of ‘‘ international 
commercial shipping.’’*** The United States representative declared: 


Further action to give full effect to the decision of 1 September 
1951, to allow the passage of the Bat Galim, an Israel ship, to Israel. 
and to cease interference with Israel shipping as well as with neutral 
shipping carrying goods to and from Israel, will confirm our respect 
for Egypt as the legitimate custodian of the Suez Canal, only recently 


140 The facts of this incident are discussed above, pp. 541 ff. 

141 U. N. Doc. 8/3323; Official Records, 9th Year, Supp. Oct.-Dec. 1954, p. 30 at 41. 

142 Official Records, 687th Meeting, Jan. 4, 1955, p. 8, par. 46. He went on to say: 
‘*Though it would, of course, have left all the questions of principle untouched, this 
would at least have settled the adventures of this particular ship in a more or Jes 
satisfactory manner.’’ 

148 Ibid., p. 9, par. 52, and p. 10, pars. 58-59. The Egyptian statement will be found 
ibid., pp. 5 ff., pars. 33-34. 
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reasserted by Egypt’s historic agreement with the United Kingdom. 
Anything less than this will not be consistent with the spirit and intent 
of the resolution of 1 September 1951, nor, in our opinion, with its 
express terms. 

. . . Israel has shown forbearance and restraint in the conduct of its 
ease here. Israel might well have shown impatience and resentment 
that it was not granted immediate satisfaction in such a case as this, 
where the majority of the members of the Council have shown that they 
believe the right to be on Israel’s side.*** 


Similar views were voiced by the representatives of Belgium,*** New 
Zealand,*** and Brazil.‘**7 The Egyptian contention that the 1951 reso- 
lution did not apply to Israeli ships *** was explicitly or implicitly rejected 
by the representatives of all these governments. The representative of 
Israel expressed the hope 


that the Security Council will decide to reaffirm its 1951 resolution 
and will continue to oppose any interference with or discrimination 
against the ships or cargoes of any nation or flag, including Israel.**® 


This the Council failed to do. In spite of all the brave words, no member of 
the Council introduced an appropriate draft resolution expressing the 
views of the majority and none was therefore voted upon. Instead the 
President of the Council summed up the sense of the discussion: On the 
one hand, ‘‘it is evident that most representatives here regard the reso- 
lution of 1 September 1951 as having continuing validity and effect, and it 
is in this context and that of the Constantinople Convention that they 
have considered the Bat Galim case’’; on the other hand, ‘‘hope has been 
expressed that a continued attitude of conciliation on both sides will speed- 
ily bring about an agreement on the arrangements for the release of the ship 
and the eargo.’’ 15° 

Thus, when faced with a clear test of its authority, the Security Council 
bowed to the fait accompli completely and without any reservation. It 
may well be that this was done in the certain knowledge of an impending 
Soviet veto. But this had never in the past nor has it ever in the succeed- 


144 Ibid., p. 12, pars. 69-70. 

45°*The Belgian delegation cannot but assume that this suggestion is inspired by 
a desire to bring about a settlement in conformity with the Constantinople Convention.’’ 
Ibid., 688th Meeting, Jan. 13, 1955, p. 4, par. 11. 

146 “*May I say, quite frankly, that for Israel to set out deliberately to damage the 
Canal would be an act so patently against its own interests as to put the possibility be- 
yond serious consideration. . .. There is no justification, therefore, for an Egyptian 
Policy of exclusion against Israel ships desiring to pass through the Canal—a policy 
which we regard as entirely inconsistent with the intent of the 1951 resolution.’’ 
Idid., p. 10, par. 46. For statements made by Peru, which endorsed the 1951 resolution, 
and Iran, which avoided the issue, see ibid., p. 7, par. 27, and p. 8, pars. 35-37. 

7 The Brazilian delegate said: ‘‘In any case we cannot accept a breach of the 
Constantinople Convention, any more than we can pass over in silence the fact that a 
a Council resolution is being ignored.’’ Ibid., 687th Meeting, Jan. 4, 1955, p. 

» Par. 81, 

48 Ibid., 686th Meeting, Dec. 7, 1954, pp. 22 ff., pars. 120-133. 

‘4° Official Records, 688th Meeting, Jan. 13, 1955, p. 16, par. 77. 

‘80 Ibid., p. 20, pars. 99-100. 
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ing years discouraged the Council from letting the Soviet Union shoulder 
the responsibility before the bar of public opinion, even when lesser issues 
were involved. Here there was open defiance of treaties and of a standing 
policy and decision of the Council formulated as early as August, 1949, 
when it placed the seal of its approval and construction upon the Egyp- 
tian-Israeli General Armistice Agreement. Here there was an issue which 
has been a primary cause of the chronic and endemic tension in the Middle 
East, and, as subsequent events were to show, a grave threat to interna- 
tional peace and security. Why, then, this unmitigated fiasco, why this 
shirking of the Council’s ‘‘primary responsibility for the maintenance of 
international peace and security’’ and the taking of ‘‘ prompt and effective 
action by the United Nations’’? A possible explanation, it is ventured 
to suggest, may be found in the competitive wooing of the Arab States 
which set in with the first and second veto cast by the Soviet Union in 
order to shield its prospective clients in the Middle East. An exploration 
of the validity of this hypothesis lies, however, outside the compass of this 


paper. 
VII. ConcLusions 


Several conclusions emerge from the preceding analysis. The Security 
Council is undoubtedly competent to deal with the issues arising from the 
Egyptian restrictions. Egypt has seen fit to challenge such competence 
when its point of view appeared certain not to be sustained by the Council. 
However, at the first stage of the dispute, Egypt freely admitted that 


the General Armistice Agreement between Egypt and Israel took place 
under the auspices of the Security Council. The Council is therefore 
obviously the umpire in all matters relating to the armistice agreement. 
It is indeed obviously competent to deal with all matters relating to 
world peace and security.*™* 


It is even arguable that the General Assembly would have competence 
under the Uniting for Peace Resolution of November 3, 1950,*** if the Coun- 
cil failed to exercise its primary responsibility for the maintenance of 
international peace and security, owing to lack of unanimity of the perm- 
anent members. The dangers to Middle East peace were often emphasized 
in the Council in connection with Egypt’s restrictions.°* Indeed, the 
General Assembly might well be better qualified to pronounce upon the 
larger issue arising from the continuation of Egypt’s hostile and aggres- 
sive action. 

Before taking up this larger aspect of the matter, it may be well to point 
out that it might be profitable for the Mixed Armistice Commission t0 
take a fresh look at the Israeli complaints and to adjust its decidedly 
myopie construction of June 12, 1951, of the Armistice Agreement in the 


151 Official Records, 514th Meeting, Oct. 20, 1950, p. 17. 

152 General Assembly Resolution 377 A (V), Official Records, 5th Year, Supp. ~"; 
pp. 10-12 (Doe. A/1775). 

153 See Official Records, 552nd Meeting, Aug. 16, 1951, p. 12, par. 56 (Brazil): ibid., 
p. 10, par. 45 (U.S.A.) ; 553rd Meeting, Aug. 16, 1951, p. 3, par. 9 (Netherlands) ; 663rd 
Meeting, March 25, 1954, p. 8, par. 34 (France). 
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light of the specific findings and general tenor of the Security Council 
resolution of September 1, 1951. Several members made this point spe- 
cifically with reference to the Gulf of Aqaba, but there is no reason why 
this should not be done also in relation to the Suez Canal. Thus the United 
States representative said: 


We believe that the Mixed Armistice Commission, in considering the 
specific complaint with respect to actions in the Gulf of Aqaba, must 
be bound not only by the provisions of the General Armistice Agree- 
ment but should act also in the light of paragraph 5 of the resolution 
of 1 September 1951.*** 


If the Commission has to consider the Israeli complaint regarding the 
Gulf of Aqaba in the light of the Security Council resolution, there is every 
reason for it to reconsider its earlier position regarding the Suez Canal 
in the same light. In so doing it might conceivably remove what has 
turned out to be a cause of persistent, albeit fruitless, misunderstandings 
on the part of Egypt and also lift the cloak which it unwittingly put on 
the true nature of Egyptian actions. 

The Security Council, in considering the legal aspects of the Egyptian 
restrictions in general and of the seizure of the Bat Galim in particular, 
has chosen to rest its reasoning and conclusions on its own resolutions 
concerning the truce in Palestine and the subsequent Armistice Agreement, 


ees 


on the Armistice Agreement itself and other ‘‘international conventions 
in force,’’ including the Convention of Constantinople of 1888. It thus 
placed itself on solid ground. Even statements made more recently in 
connection with the Middle East crisis, in which the Israeli complaint 
against Egyptian restrictions and exclusions in the Suez Canal played an 
important part, proceeded from the same ground. Thus, in the view of 
the Secretary General of the United Nations: 


It follows from the finding of the Security Council in 1951 that under 
such circumstances the parties to the Armistice Agreement may be 
considered as not entitled to claim any belligerent rights. Were the 
substantive clauses of the Armistice Agreement, especially articles 
VII and VIII, again to be implemented, the case against all acts of 
belligerency, which is based on the existence of the Armistice régime, 
would gain full cogency. With such a broader implementation of the 
Armistice Agreement, the parties should be asked to give assurances 
that, on the basis established, they will not assert any belligerent 
rights (including, of course, such rights in the Gulf of Aqaba and the 
Straits of Tiran). 

_As a conclusion from paragraphs 24-27, it may be held that, in a 
Situation where the Armistice régime is partly operative by observance 
of the provisions of the Armistice Agreement concerning the armistice 
lines, possible claims to rights of belligerency would be at least so 
much in doubt that, having regard for the general international in- 
terest at stake, no such claim should be exercised in the Gulf of Aqaba 
and the Straits of Tiran. .. .** 


_ Tbid., 663rd Meeting, March 25, 1954, p. 2, par. 6. See also the British statement, 
ibid., p. 6, par. 27, and the French statement, ibid., p. 9, par. 39. 

**§ Report by the Secretary General in pursuance of the resolution of the General 
Assembly of Jan. 15, 1957. U. N. Doc. A/3512, Jan. 24, 1957, p. 9, pars. 27-28; 36 
Dept. of State Bulletin 278 (1957). 
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The solution of the apparent conflict between two principal organs of 
the United Nations, to wit, the Secretary General’s view that the prohibition 
of belligerent rights is not unconditional and that in some way ‘‘the 
parties’’ may assert such rights,'** and the view of the Security Council 
that Egypt is unconditionally prohibited from exercising belligerent rights 
by the Armistice Agreement as construed by the Acting Mediator, the 
Security Council itself, and the Mixed Armistice Commission, is of no 
immediate concern here. What is of direct interest is that this con- 
flict indicates the insufficiency of the ground on which the issue of belliger- 
ency has so far been debated and on which the Security Council based its 
resolution of 1951. 

Between Members of the United Nations, the first standard for determin- 
ing the propriety of their conduct is not an armistice agreement, not even 
a peace treaty, but the Charter of the United Nations. In the conflict in 
Palestine, the hostilities, to be sure, were brought to a close by the truce 
ordered by the Council and by the Armistice Agreements concluded pursu- 
ant to a Council resolution. The decisive factor, however, was the admission 
of Israel to membership of the United Nations on May 11, 1949.*°* With- 
out wishing to belittle the political and legal significance of the Armistice 
Agreements, particularly the Egyptian-Israeli Agreement of February 24, 
1949, it is submitted that the admission of Israel to membership is of de- 
cisive significance for determining the issue of belligerent rights, whether 
in the Suez Canal, the Gulf of Aqaba or anywhere else in the air, on sea 
or land. Egypt asserts categorically: ‘‘A state of belligerence exists be- 
tween Egypt and Israel.’’*** It asserts equally that this state of bel- 
ligerency has not been terminated by the Armistice Agreement, and 
consequently it is authorized to exercise the belligerent right of visit, 
search and seizure, although Israel is not authorized to exercise belligerent 
rights on land or in the air The Security Council completely and in 
every respect rejected these pretensions, but it did so on the basis of the 
Armistice Agreement. The untenable character of the Egyptian assertion 
of a state of belligerency becomes even more obvious if it is examined in the 
light of the law of the Charter which is equally binding upon Egypt and 
Israel as Members of the Organization governed by that law. The ques 
tion then can properly be formulated as follows: In the absence of authori- 
zation by the Security Council, are a state of belligerency between Members 
claimed unilaterally by one of them and the exercise of belligerent rights 
by one Member against another, compatible with the law of the Charter! *™ 

156 See e.g. his statement: ‘‘ Under these circumstances, it is indicated that whatever 
rights there may be ir. relation to the Gulf and Straits, such rights be exercised with 
restraint on all sides. Any possible claims of belligerent rights should take into a 
count the international interests involved and, therefore, if asserted, should be limited 
to clearly non-controversial situations.’’ Jbid., p. 8, par. 25. Under the Armistice 
Agreement, what would be ‘‘clearly non-controversial situations’’ in which belligere™ 
rights could be asserted? y 

157 General Assembly Resolution 273 (III), Official Records, 3rd Sess., Pt. II, p. 18 
(Doe. A/900). 

158 Official Records, 686th Meeting, Dec. 7, 1954, p. 21, par. 113. 

158a ‘*The primary issue is not what rights Egypt could exercise as a belligerent under 


international law, but whether it could assume the status of a belligerent at all without 
thereby violating fundamental obligations of the United Nations Charter.’’ Lawyers 
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If the first submission is accepted, namely, that the relations between 
Egypt and Israel are governed by the law of the Charter,’** then the con- 
clusion seems inescapable that no rights can be asserted under an agreement 
which is in conflict with the law of the Charter. Article 103 of the Charter 
clearly establishes the supremacy of the law of the Charter over obligations 
under any other agreement.’® It follows a fortiory that in ease of a 
conflict between an asserted right under an agreement and obligations 
under the Charter, the latter must prevail. A treaty or agreement incon- 
sistent with the Charter is null and void, 


for such a treaty is an attempt to amend or abolish the Charter or 
parts of it in the relations of the Members, parties to this treaty. Such 
an effect, however, can be reached only by an amendment to the 
Charter the procedure of which is determined in Articles 108 and 109. 
In no other way can the obligations and rights of the Members stipu- 
lated by the Charter be changed or abolished.’™ 


It follows, then, that rights and obligations claimed under the Armistice 
Agreement between Israel and Egypt which are in conflict with the 
Charter have been abrogated by it.*® 

It hardly needs any argument to point out the incompatibility of the 
Egyptian claim to a unilateral state of belligerency with the purposes and 
principles of the Charter. In particular, it requires no prolonged discus- 
sion to find the execution by Egypt of belligerent rights, such as visit, 
search and seizure, and of acts such as interception of merchantmen, 
incompatible with Article 2, paragraph 4, of the Charter. The acts them- 
selves have already been authoritatively determined as aggressive and 
hostile acts. Moreover, Article 2, paragraph 2, applies, for the Armistice 
Agreement concluded pursuant to a Security Council resolution constitutes 
obligations assumed by Egypt and Israel ‘‘in accordance with the present 
Charter,’’ which must be fulfilled in good faith. Failure to do so consti- 
tutes not merely a violation of the Agreement but of a basic principle of the 
Charter and of international law. Under general international law re- 
peated and serious breaches of an armistice agreement give the injured 
party the right of reopening hostilities.** If the Armistice Agreement of 


Committee on Blockades: The United Nations and the Egyptian Blockade of the Suez 
Canal, p. 18 (New York, 1953). See also Rosenne, op. cit. 82 ff. 

18@The question of recognition of Israel by Egypt and the other Arab States is 
irrelevant with regard to rights and duties of membership. By Egypt’s own admission, 
legal relations—namely a state of war—exist between Egypt and Israel which are 
governed by international law. 

160 Art. 103: ‘‘In the event of a conflict between the obligations of the Members of 
the United Nations under the present Charter and their obligations under any other 
international agreement, their obligations under the present Charter shall prevail.’’ 

161 Hans Kelsen, The Law of the United Nations 113 (1951). 

*82 See also statements by the Israeli representative, Official Records, 516th Meeting, 
Det. 30, 1950, p. 11, and 549th Meeting, July 26, 1951, p. 11; and statement by Peruvian 
delegate, 688th Meeting, Jan. 13, 1955, p. 7, par. 27. 

+88 Stone, Legal Controls of International Conflict 644 (1954): ‘‘Certain rules seem 
to be established with regard to violations of armistice agreements. First, a serious 
breach, engaging the responsibility of the State which has committed it, gives the other 
belligerent state a right of withdrawal, if it so elects, and in urgent cases a right of 
te-opening hostilities. ’’ 
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1949 is of the ‘‘classic’’ type, as Egypt argued so persistently, and if gen- 
eral international law, but not the Charter, governs the relations between 
Egypt and Israel, then the Israel intervention of October, 1956, could be 
regarded as a lawful exercise of rights derived from the state of belliger- 
ency, which Egypt never fails to invoke in support of its restrictions. But 
that has not been the position either of Egypt or of the United Nations in 
the face of the Israeli intervention.*™ 

In conclusion it is submitted that the time has come for the United 
Nations to face squarely the Egyptian claim that a state of belligerency 
exists with a fellow Member, and that in consequence it is entitled to 
exercise the belligerent right of visit, search and seizure of ships of 
fellow Members, and of intercepting ships of Israel, a fellow Member. 
In determining this basic claim, it is suggested, recourse should be had to 
the Charter of the United Nations rather than to the Armistice Agreement 
or to general international law. For what is illegal under the Charter 
cannot be made legal by the Armistice Agreement or general international 
law. In case of conflict, the higher law of the Charter must prevail 
juridically and consequently must be made to prevail politically and ef- 
fectively. The organs of the United Nations, primarily the Security 
Council and the General Assembly, have an ample reservoir of power in 
the Charter for remedial action to remove a standing challenge to law and 
order, peace and justice in the Middle East. 


164 See Quincy Wright, ‘‘Intervention, 1956,’’ 51 A.J.I.L. 257-277 (1957). 
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THE SUCCESSION OF THE INTERNATIONAL COURT OF 
JUSTICE TO THE PERMANENT COURT OF 
INTERNATIONAL JUSTICE 


By Manuey O. Hupson 


No international institution of general scope can continue its normal 
functioning in a period of a great world upheaval, and any international 
institution for the preservation of law and order must find its activities 
circumscribed at such a time. The Permanent Court of International 
Justice was no exception to the rule. 


The Permanent Court of International Justice 


The Permanent Court of International Justice existed under the Statute 
of December 16, 1920. The Statute, brought into force in the course of 
1921, was amended on September 24, 1929; new texts were adopted for 
twenty-four articles, which entered into force on February 1, 1936. The 
judges of the Court, apart from elections to fill vacancies, were elected on 
September 14-16, 1921, and on September 25, 1930. 

The Court functioned from January 30, 1922, to February 26, 1940. 
During this period it dealt with sixty cases. The record of these cases 
has been utilized in tracing the progress made by the Court. The judges 
of Court resigned on January 30, 1946, and the Court ceased to exist by 
virtue of a resolution of the Assembly of the League of Nations of April 
18, 1946. 

The position of the Permanent Court of International Justice was 
attested by reference to it in various international instruments. It was 
one of the two international institutions which survived, in some way, the 
League of Nations. 


Preparations for the Succession 


On November 2, 1942, the Executive Committee of the Governing 
Board of the Pan American Union published the preliminary recommenda- 
tion of the Inter-American Juridical Committee, adopted on September 
), 1942.2 This included the following: 

The jurisdiction of the Permanent Court of International Justice 
should be extended, and procedure before the Court should be co- 
ordinated with that of regional judicial tribunals, if any should be 
created ; the jurisdiction of these regional tribunals being determined 
by the place and the subject matter of the controversy. 

In 1943, the Government of the United Kingdom suggested to various 
other governments the opportunity of establishing ‘‘an informal expert 
‘ommittee’’ to consider ‘‘the question of the Permanent Court of Interna- 
onal Justice.’’ It was understood that the governments would not be 


‘See the annual articles by Hudson in this JourNat, Vol. 17 onward. 
*38 Supp. 28-29 (1944). 
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bound by the report, and that the experts should act in their personal 
capacity and not in the name of their governments. The invitation was 
accepted by the governments of Belgium, Canada, Czechoslovakia, Greece, 
Luxembourg, The Netherlands, New Zealand, Norway, and Poland, and 
by the French National Committee. 

This Inter-Allied Committee held nineteen meetings, from May 20. 
1943, to February 10, 1944. It was under the Chairmanship of Sir William 
Malkin—a name very well known to all who are interested in the Court— 
and the Secretary was Mr. (now Sir) Gerald Fitzmaurice. The members 
of the Committee were: Prof. G. Kaeckenbeeck, Prof. D. M. Johnson, Mr. 
F. Havlicek, Prof. R. Cassin, Prof. A. Gros, Mr. C. Stavropoulos, Mr. G. 
Schommer, Mr. R. M. Campbell, Mr. E. Star-Busmann, Mr. Erik Colban, 
and Mr. E. Winiarski. Most of these men had long been identified with 
the progress of international organization, and their views carried weight 
in informed circles. 

The Inter-Allied Committee based its work on the assumption that 
*‘an International Court in some form would be required in the future.” 
The Committee confined itself to broad views affecting the future of the 
Court. As a general matter, it said, ‘‘the Statute of the Court had worked 
well,’’ and it should be retained as a general structure of the future Court, 
and both the name and seat of the Court should be preserved.® 

The discussion for some time led to the Dumbarton Oaks Proposals, 
framed at Dumbarton Oaks, August 21 to September 28, 1944, between the 
United States, Great Britain, and the U.S.S.R., and subsequently from 
September 29 to October 7, 1944, between the United States, Great Britain 
and China.‘ 

The Dumbarton Oaks Proposals included, under Chapter VII, the 
provision that the following should be the guiding principles to be adopted 
with reference to the International Court of Justice: 


1. There should be an International Court of Justice which should 
constitute the principal judicial organ of the Organization. 

2. The Court should be constituted and should function in accord 
ance with a Statute which should be annexed to and be a part of the 
Charter of the Organization. 

3. The Statute of the Court of International Justice should be either 
(a) the Statute of the Permanent Court of International Justice, 02 
tinued in force with such modifications as may seem desirable, or (5 
a new Statute in the preparation of which the Statute of the Perms 
nent Court of International Justice should be used as a basis. _ 

4. All members of the Organization should ipso facto be parties t 
the Statute of the International Court of Justice. 

5. Conditions under which States not members of the Organization 
may become parties to the Statute of the International Court of 
Justice should be determined in each case by the General Assembly 
upon recommendation of the Security Council. 


8 The report of the Informal Inter-Allied Committee on the Future of the Permanett 
Court of International Justice of Feb. 10, 1944, is published in Brit. Parl. Papers 
Mise. No. 2 (1944). It was republished in 39 A.J.I.L. Supp. 1-42 (1945). 

4 Ibid. 46-56. 
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Under Chapter VIII, the Proposals suggested that the following para- 
graph be inserted : 


6. Justiciable disputes should normally be referred to the Interna- 
tional Court of Justice. The Security Council should be empowered 
to refer to the Court, for advice, legal questions connected with other 
disputes. 


The United Nations Committee on the Court 


It was understood that before the meeting of the United Nations 
Conference a Committee of Jurists should be set up to prepare a draft of 
the Statute of the Court. On March 24, 1945, the membership of the 
Committee of the Court was announced. The Government of the United 
States, which acted on its own behalf and that of the other governments 
represented at Dumbarton Oaks, issued invitations to the Committee. 

The United Nations Committee on the Court met in Washington, 
from April 9 to April 19, 1945. It was attended by representatives of 
forty-four states. The President of the Committee was Mr. Green H. 
Hackworth (now a Judge of the Court), and Mr. Lawrence Preuss was 
made Secretary. The Rapporteur was Mr. Jules Basdevant. 

The Committee proceeded to a revision, article by article, of the 
Statute of the Permanent Court of International Justice, making at the 
same time certain adaptations which were rendered necessary by the sub- 
stitution of the United Nations for the League of Nations. It recalled 
“that the Permanent Court of International Justice had functioned for 
twenty years to the satisfaction of the litigants and that, if violence had 
suspended its activities, at least this institution had not failed in its task.’’ 
It left the question open, however, being unable to reach a conclusion as 
to the future of the Permanent Court of International Justice.® 

The United Nations Committee submitted alternative drafts of vari- 
ous questions. These included the method of renewing the Court’s mem- 
bership every three years, and the elimination of the assessors. It provided 
an alternative draft for compulsory jurisdiction. On the subject of ad- 
visory opinions, it proposed that the right to request the opinion should be 
given, not only to the Security Council, but also to the General Assembly. 
It proposed to fill an omission in the Statute of the Permanent Court of 
International Justice of a provision relating to amendments; to this end, 
It proposed an Article 69 along the line of the Dumbarton Oaks Proposals. 


The United Nations Conference on International Organization 


The United Nations Conference on International Organization began 
at San Francisco on April 25, 1945, with fifty states represented. The 
judicial organization was entrusted to Committee IV (1). This Com- 
mittee met on May 4, 1945, in the first of twenty-two sessions. Mr. Manuel 
Gallagher (Peru) was Chairman of the Committee, and Mr. Nasrat Al- 


*The International Court of Justice, Selected Documents relating to the Drafting 
of the Statute (Washington, D. C.: Government Printing Office, 1946). 
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Farsy (Iraq) was Rapporteur. The Permanent Court of Internationa] 
Justice was represented by its President, Mr. J. G. Guerrero, and Judge 
Hudson. A Statute was adopted which contained Article 70, but other. 
wise it was the Statute of the Court as adopted on June 26, 1945.° 

The Committee began by paying its tribute to the work of the Per. 
manent Court of International Justice. As a simpler and more practi- 
cal course to adopt, a Sub-Committee of the Committee decided on May 
21, 1945, to propose the creation of a new Court. This was the first time 
that the new Court was envisaged. The Committee’s consideration of the 
question was summed up by its Reporter in the following language, 
adopted by the Committee: 


The basic question which had to be resolved by the First Committee 
was whether the Permanent Court of International Justice should be 
continued as an organ of the new Organization, or whether a new 
Court should be established. This question was considered in all its 
aspects, both at meetings of the full Committee and at a number of 
meetings of a subcommittee. After balancing the advantages to be 
gained and the objections to be overcome in the adoption of either 
course, the First Committee decided to recommend the establishment 
of a new Court. This course commended itself to the First Commit- 
tee as more in keeping with the provisions proposed for inclusion in 
the Charter, under which all members of the Organization will ipso 
facto be parties to the Statute and other states not members of the 
Organization may become parties to the Statute only on conditions to 
be laid down in each case by the General Assembly upon the recom- 
mendation of the Security Council. Some of the members of the First 
Committee regarded the maintenance of these provisions as essential 
to the acceptability of the Charter and the Statute by all members of 
the United Nations. 

Moreover, the creation of a new Court seems to be the simpler and 
at the same time the more expeditious course to be taken. If the 
Permanent Court were continued, modifications in its Statute would 
be required as a result of the discontinuance of the League of Nations 
Only 32 of the 41 states now parties to that Statute are represented at 
the United Nations Conference in San Francisco, and the negotiations 
with the parties not thus represented which would be required for 
effecting modifications in the 1920 Statute would encounter difficulties 
and might be very protracted. Moreover, a large number of states 
are represented at the United Nations Conference which are not parties 
to the 1920 Statute, and as it is not open to all of them for accession, 
some of them could have no part in the negotiations entailed by the 
process of modification. On the whole, therefore, though the creation 
of a new Court will involve important problems, this course seems t 
the First Committee to create fewer difficulties than would the con- 
tinuance of the Permanent Court of International Justice, and it may 
make possible the earlier functioning of the Court of the future. 


It was possible for the Reporter to say that the new Court would not 
be exclusively an organ of the United Nations. He made the following 
statement with reference to the creation of the new Court: 


6 The text of this Statute is found in the International Court of Justice, Selected 
Doeuments relating to the Drafting of the Statute, pp. 151-164 (cited above). 
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The creation of the new Court will not break the chain of con- 
tinuity with the past. Not only will the Statute of the new Court 
be based upon the Statute of the old Court, but this fact will be ex- 
pressly set down in the Charter. In general, the new Court will have 
the same organization as the old, and the provisions concerning its 
jurisdiction will follow very closely those in the old Statute. Many 
of the features of the old Statute were elaborated from ideas which 
had already been current during several decades, and its provisions 
with reference to procedure—which it is now proposed to retain— 
were to a large extent borrowed from the Hague Conventions on Pacific 
Settlement of 1899 and 1907. In a similar way, the 1945 Statute will 
garner what has come down from the past. To make possible the use 
of precedents under the old Statute the same numbering of the articles 
has been followed in the new Statute. 

In a sense, therefore, the new Court may be looked upon as the 
suecessor to the old Court which is replaced. The succession will be 
explicitly contemplated in some of the provisions of the new Statute, 
notably in Article 36, paragraph 4, and Article 37. Hence, con- 
tinuity in the progressive development of the judicial process will be 
amply safeguarded. 


The provisions of the Statute, as a whole, make little departure from 
those in the Statute of the Permanent Court of International Justice. 
Among the more important changes was one providing for the election 
of five judges at intervals of three years by the General Assembly and the 
Seeurity Council. The Court is to form chambers for dealing with par- 
ticular cases, instead of the provisions in Articles 26 and 27 of the Statute 
of the Permanent Court. Articles 69 and 70 are quite new; in fact, Article 
70 does not seem to have been considered by the United Nations Com- 
mittee IV 41). 

This Court—the International Court of Justice—became an organ of 
the United Nations as a result of Article 92 of its Charter, and in Article 
93 all Members of the United Nations are ipso facto parties to the Statute 
of the Court of Justice. The Charter of the United Nations, together 
with the annexed Statute of the International Court of Justice, first 
entered into force on October 24, 1945. 
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THE NAMES AND SCOPE OF TREATIES 


By Denys P. Myers 


Formerly of the Office of the Legal Adviser, Department of State 


All writers commencing with Grotius say that the names of instruments 
embraced in the genus treaty have little, if any, legal significance. All 
who mention the matter say that some instruments are more important in 
international relations than others, and that ‘‘treaty’’ or ‘‘convention”’ is 
at the top of the list of some three dozen words that are used to describe 
such instruments. All agree that treaties generically have the charac- 
teristic of legally recording what the parties have agreed to, and, beyond 
that, all hedge on completing a definition. Few writers attempt to draw 
a line between treaties and legal obligations that are not treaties. In one 
way or another writers are accustomed to say that names are assigned to 
treaties idiosyncratically, at the whim of the draftsmen or by chance.’ 

The uncertainties expressed by the writers concern them more than the 
foreign offices, which seem not to have any compelling desire for defining 
the names in a code of treaty law. Bearing in mind that words and 


phrases are not without legal significance, it may be clarifying to examine 
what names are given to the instruments generically called treaties and to 
speculate on what legal obligations are not treaties. 

A treaty has definite attributes which are generally recognized. Sir 
Gerald G. Fitzmaurice, the third rapporteur on the Law of Treaties for 
the United Nations International Law Commission, embodies these legal 
elements in his code definition: ? 


1 The three Reports of the U.N. International Law Commission on the Law of Treaties 
are typical. James L. Brierly (Doc. A/CN.4/23) speaks of the infelicity of ‘‘the 
extreme variety of modern nomenclature.’’ Sir Hersch Lauterpacht (Doc. A/CN.4/63, 
p. 47) says that ‘‘in most cases there is no apparent reason for the variation in the 
terms used.’’ Sir Gerald G. Fitzmaurice (Doc. A/CN.4/101, p. 43) says ‘‘the designa- 
tion is irrelevant.’’ 

In their report to the League of Nations Committee of Experts for the Progressive 
Codification of International Law, A. Mastny and Simon Rundstein wrote: 

‘In practice, little attention is paid to the exact meaning which should be given to 
terms customarily used. 

‘‘The choice of nomenclature and form is governed by arbitrary considerations and 
depends upon the nature of the relations between States, the customs of the respective 
chancelleries and sometimes even the carelessness of those who draft diplomatic instru 
ments.’’ 20 A.J.I.L. Spec. Supp. 215 (1926). 

2The Fitzmaurice draft of March 14, 1956 (Doc. A/CN.4/101) is cast in the form 
of a code, more detailed than the two preceding reports. Sir Hersch Lauterpacht’s 1953 
and 1954 reports (Docs. A/CN.4/63 and 87) and the late James L. Brierly’s 1950 and 
1951 reports (Docs. A/CN.4/23 and 43), which were discussed at the 84th to 88th meet- 
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Article 2 (1) . . . a treaty is an international agreement embodied 
in a single * formal * instrument (whatever its name, title or designa- 
tion) made between entities® both or all of which are subjects of 
international law possessed of international personality and treaty- 
making capacity,® and intended to create rights and obligations, or to 
establish relationships, governed by international law. 


There seems to be no quarrel over the legal attributes of the genus treaty, 
‘whatever its name, title or designation.’’ It appears that the species of 
the genus would reflect in their titles their political origin, that is, whether 
they were made in the name of the state as such, the head of state, govern- 
ment, a department of government, a minister or his agent.’ 


NAMES OF THE GENUS TREATY AND THEIR USAGE 


The following tabulation of over 5,000 items shows the frequency of use 
of the various terms given by states and international organizations to those 
documents known generically as treaties which establish, or purport to 
establish, binding legal rights, obligations and relationships between the 
participating entities. Except as indicated, bilateral, plurilateral (a lim- 
ited number of parties) and multilateral instruments are not distinguished. 


ings of the Commission and emerged in 1951 as a provisional text (Doc. A/CN.4/L.28), 
embody the same attributes differently expressed. The 1956 draft is very like Art. 1 
of the Harvard Research Law of Treaties, 29 A.J.I.L. Supp. 657, 686-698 (1935). 

* However, Art. 2 (2) specifies that such an agreement ‘‘intended to serve the same 
purpose . . . may be embodied . . . in more than one instrument, such as an exchange 
of notes, letters or memoranda.’’ Lauterpacht and Brierly agree, but the Harvard 
Research did not include exchanges of notes because they did not conform to its pro- 
cedural rules, 

4‘*Formal’’ signifies a written instrument. Art. 1 (1) of the code excludes ‘‘agree- 
ments not in written form, the validity of which is not, however, on that account to be 
regarded as prejudiced.’’ Lauterpacht and the Harvard Research tend to regard them as 
treaties. 

5‘*Entities’’ includes states as defined in Art. 3 to comprise governments acting 
through another state and international organizations covered by the I.C.J. judgment 
in the Injuries to United Nations Servants Case, 1949 I.C.J. Rep. 174, 178-180. Pre- 
vious drafts were in agreement. 

*Art. 9 (1) provides: ‘‘Treaty-making and all other acts connected with treaties 
are, on the international plane, executive acts, and the function of the executive author- 
ity.’? The international organization exercises these powers as decided upon by its 
competent organs acting within the constitutional limits of their functions. Previous 
drafts accept this attribute implicitly, rather than explicitly. 

tNone of these representatives of the state can negotiate, sign or otherwise partici- 
pate in making a treaty without executive powers. The exchange of ‘‘full powers, 
found in good and due form,’’ is noted in treaties, conventions and some agreements, 
but the existence of **powers’’ is not disproved because growing informality fails to 
record them. Ministers of foreign affairs possess the powers ex officio, ambassadors 
and ministers can make many instruments by virtue of their general powers and 
credentials, supplemented by instructions. Other agents are given powers ad hoc in 
tase of need. Proper powers and authority to bring a treaty into force are factors in 
no Fitzmaurice calls conditions of formal validity. Report, Doe. A/CN.4/101, Arts. 

11. 
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USAGE OF TREATY NAMES 
United Nations 
Multilateral*® United States® Treaty Series™ 


1864-— 1920—- 1778— 1950- Regis- Filed, 
1914 1945 1909 1952 tered Recorded 


Treaty 36 
Pact 
Constitution 
Charter 

Convention 

Agreement"! 
Exchange of notes 
Memoranda of agt. 

Protocol 

Act, final, general 

Declaration 
Notes verbales 

Arrangement 

Accord 

Additional articles 

Aide-mémoire 

Code 

Communiqué 

Compact 

Contract 

Instrument 

Lease 

Mandates 

Measures 

Minutes, agreed 

Modification 

Modus vivendi 

Optional clause 

Plan 

Procés-verbal 

Provisions 

Recommendation 

Resolution 

Regulations" 
Rules 

Scheme 

Statute 

Understandings 

Undertakings 


8 Summarized from Manley O. Hudson, International Legislation, 1864-1914, from 
the list, Vol. 1, xix-xxxvi; 1920-45, from the contents titles. Subsidiary documents are 
included in the analysis. 

® The 1778-1909 record analyzes the bilateral contents of William M. Malloy, Treaties, 
Conventions, International Acts, Protocols and Agreements between the United States 
of America and other Powers. The 1950-52 record analyzes the contents of the five 
parts of the first three volumes of United States Treaties and Other International 
Agreements (hereafter cited as U. 8S. Treaties) in order to show the character of & 
state’s current activity, though almost all items were also registered for the United 
Nations Treaty Series (hereafter cited as U.N. Treaty Series). 

10 The analysis covers 151 volumes, deposits through 1952, or 2484 items, of which 
2005 were registered and 479 filed and recorded. Only principal documents have been 
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Statistically it appears from the tabulation of 5079 items that 4512, 
or 89%, were entitled in official prints as treaties, conventions, agreements, 
exchanges of notes or protocols, with certain casual equivalents. Of 30 
other titles, four—act, arrangement, declaration and regulations—account 
for 409 items, or 8%. Most of the remaining titles were used for subordi- 
nate parts of multilateral instruments. 

It is now intended to comment on the names given to various instru- 
ments of the genus treaty with a view to showing that there is much con- 
sistency in their usage. As definitions there is little new to offer; but 
from consideration of the executive level at which instruments of different 
types are negotiated, their relation to the polity and treaty structure of 
the states concerned, and the specific purpose of particular instruments, 
it is believed that a reasonably clear pattern of treaty nomenclature will 
appear.> In general all forms manifest the legally stabilized portion of 
the relations between states. It is to be noted that the historical or 
political ‘‘importance’’ of an instrument is not necessarily reflected either 
in its form or its name.*® 

The names here discussed are those in current use. Historically some 
names have become obsolete from political evolution. Jean Dumont, in 
the title of Corps universel diplomatique du Droit des gens, which contains 
documents from the year 800 to 1730, lists treaties, conventions, trans- 


brought to record. These statistics do not take account of protocols printed with 
the master paper, secondary exchanges of notes assembled under a single registration 
number, or other instruments which, though divisible as obligations, are handled as a 
unit. The General Agreement on Tariffs and Trade (55-64, 142-146 U.N. Treaty 
Series), for instance, is treated as a single item. 

11 Agreement is the protean word in treaty nomenclature. Titles have been accepted 
as printed, though it is obvious that many of the names infrequently used may be 
preceded or followed by the term agreement, which strictly identifies a single document. 

12 The United States titles its documents ‘‘agreement effected by exchange of notes,’’ 
while the United Nations Secretariat reverses the words as ‘‘exchange of notes con- 
stituting an agreement.’’ Many United States ‘‘agreements’’ are thus registered as 
exchanges of notes. 

138 Protocols to multilateral instruments are shown in the first two columns, but not in 
the U.N. Treaty Series unless they were separately entered. 

1* Regulations and rules adopted by the Universal Postal Union, the International 
Telecommunication Union and such bodies are not separately recorded in the U.N. Treaty 
Series statistics. 

15 Most treatises on international law touch on treaty nomenclature. Extensive consid- 
eration to it is given in Sir Ernest Satow, Guide to Diplomatic Practice (3d ed., 1932), 
Ch. 28; Raofil Genet, Traité de diplomatie et de droit diplomatique, sees. 1374-1554 
(1932); Harvard Research in International Law, Law of Treaties, Art. 4, commentary, 
29 AJ.LL. Supp. 710-722 (1935). 

16The funding agreements of 1923-28 were negotiated by the World War Foreign 
Debt Commission, signed by the Secretary of the Treasury and approved as Acts of 
Congress (44 Stat. 1325; 44 Stat. 329, 376, 385; 45 Stat. 399, 1176; 46 Stat. 48), full 
Powers being issued to the Secretary of the Treasury, the transactions otherwise being 
of an interdepartmental nature between governments. The Declaration by United 
Nations, Jan. 1, 1942, the alliance of the second World War, was an executive agree- 
ment of the President as far as the United States was concerned, Executive Agreement 
Series, No. 236 (hereafter cited as Exec. Agr. Ser.). 
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actions, pacts, concordats,’’ contracts, capitulations, awards, declarations 
(of war), royal marriage contracts, donations, renunciations, protests, 
feudal investitures, ‘‘erections’’ of dignities and trading companies (char- 
ters). 

The broad division of instruments into treaties and agreements in Article 
102 of the United Nations Charter is valid in the sense that one category 
emanates from the highest executive authority in the state and the other 
from subordinate executive authority, the one laying down the general 
and substantial relations between states and the other handling the ordi- 
nary intergovernmental business. The line between the two categories can 
only be subjectively drawn, and the system of treaty relations tends to 
expand at the ends. Growing integration of the international system has 
brought into being instruments which transcend the bilateral treaty, and 
such names as act, pact, charter, constitution, covenant, statute, have been 
introduced to describe plurilateral or multilateral attempts to over-reach 
the ordinary limits of the treaty. At the other end of the scale the 
standard names—agreement, arrangement, protocol, declaration, exchange 
of notes—have been supplemented by a varied list of instruments derived 
from diplomatic parlance and the practice of international conference 
procedure. In both cases French and English synonyms may be used 
at will. 

Convention has become the standard name of instruments produced by 
multilateral bodies, which in particular instances study specific phases of 
a general subject.'® 

In addition to the two broad divisions of the genus treaty, considerations 
of state structure and the relation of a transaction to the treaty system of 
the parties play a part in nomenclature. For the postwar settlement of 
Franco-American accounts, a preliminary agreement, an exchange of notes 
on armed force supply and an agreement on supply to France were con- 
cluded February 28, 1945,1° between the United States and the Free 
French régime. After the Vichy régime collapsed, a more complete settle- 
ment was made on May 28, 1946, when there was still only a provisional 
government in France.”° It was covered by a declaration of the President 
of the United States and the President of the Provisional Government of 
France with respect to economic and financial problems of common interest, 
in order to make the settlement applicable when France was reconstituted. 
The detailed settlement consisted of eight papers in addition to the declara- 
tion by the Presidents; much of the data was tentative or dealt with con- 
tinuing situations. The impossibility of being fully precise was reflected 
in the titling of the papers constituting the agreement: memorandum of 


17 Concordats between the Holy See and Roman Catholic states are not discussed 
here; Yves M.L. de la Briére, ‘‘Le Droit concordataire dans la nouvelle Europe,” 
63 Hague Academy Recueil des Cours 371 (1938). 

18 Mandates were especially named as instruments under Art. 22 of the Covenant of 
the League of Nations. 

1976 U.N. Treaty Series 193-237; Exec. Agr. Ser., No. 455. 

2084 U.N. Treaty Series 59-199; Treaties and Other International Acts Series 
(hereafter cited as T.I.A.8.), No. 1928. 
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understanding; agreement on surplus, and understanding; agreed state- 
ment by Combined War Settlement Commission on claims; memorandum 
constituting an agreement on shipping; memorandum and memorandum 
announcement on troop pay and procurement; memorandum of agreement 
on expenditures of armed forces; declaration constituting an agreement on 
commercial policy; understanding on the exhibition of motion pictures. 
The several agencies concerned had come to their conclusions in their 
own way and the Department of State put the pieces together in one 
package of 87 pages. This variation of form contrasts wiih the parallel 
settlement between the United States and the United Kingdom, which 
had a stable government throughout the period. Those two governments 
fixed their policy December 6, 1945, in a joint statement, and on March 
27, 1946, through their regular negotiating channels signed a memorandum 
covering nine agreements dealing with as many phases of the settlement.” 


The Treaty Group 


Treaty (traité, Vertrag) is the most formal instrument of the genus, 
used to record comprehensive inter-state agreement upon fundamental re- 
lations or status. Jean Barbeyrac** in 1739 listed sixty subjects of 
treaties, some of which are obsolete. Most of them, by reason of developed 
formulas, are stil] in use in consolidated form. Basie relations between 
states on matters of politics, intercourse, co-operation and establishment are 
initially defined by treaties of peace, friendship, commerce, navigation, 
alliance, defense, population and territory. The treaty eo nomine is less 
used than formerly because the increased amount of negotiation necessi- 
tated by the volume and complexity of relations, the amount of routine 
business, and changes in governmental character have multiplied other 
more convenient and speedy forms. In addition to ‘‘treaty,’’ comparable 
fundamental instruments of multilateral character are given a variety of 
names, sometimes with a view to imparting a transcendental aspect to the 
document. 

The treaty as the fullest form consists of the narratio (preamble), 
dispositio (body) and corroboratio (final clauses). When royalty was in 
flower treaties were made in the name of the heads of state and the rights 
and obligations they set forth were attributed to the rulers. They may 
now be made in the name of the titular or executive heads of state, but 
more usually in the name of the governments, with a tendency to prefer 
oily the full name of the state (United States of America, etc.).** 


14 U.N. Treaty Series 2-99. 

*? Histoire des anciens traitez, pp. xi-xii. The word ‘‘treaty’’ was used in the 
Rolls of Parliament as early as 1427. It described the negotiations rather than the 
final document. The inconclusive negotiations of Parliament with Charles I in 1648, 
a few months before his execution, are known as the ‘‘treaty of Newport.’’ 

*8The differences are without significance, simply reflecting current organization of 
the state. The Treaty of Westphalia between Spain and The Netherlands, Miinster, 
Jan. 30, 1648, was concluded between the ‘*king of Spain and the States General of the 
United Provinces.’ The Final Act of the Congress of Vienna, June 9, 1815, was 
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Treaties are negotiated by plenipotentiaries, whose names are set forth in 
the preamble with a statement that their full powers have been found in 
good and due form; the treaty is signed subject to executive confirmation. 
The preamble as a rule states reasons why they agree to the articles. 

The substantive articles of treaties vary greatly and record all degrees 
of agreement upon the particular matters with which they deal. Negoti- 
ated language requires careful examination. Parties may agree, declare, 
undertake, recognize abstract or concrete propositions in a treaty, and may 
do these jointly, reciprocally or unilaterally. These nuances are not con- 
fined to the treaty, but are more likely to be numerous in this form of 
instrument because of its scope and perhaps its elusive subject matter. 

The treaty usually requires ratification, and clauses providing for the 
details of that procedure and of the treaty’s duration are in it. Provisions 
for handling disputes arising from the text, accession, modification and 
other clauses designed to afford means of effective management are fre- 
quently added in modern times. The treaty ends with a testimoniwm 
clause and the signatures are ordinarily sealed. The foregoing provisions 
are called the corroboratio. 

Pact, Constitution, Charter. While ‘‘treaty’’ remains the highest name 
in the system, fashion has invented substitutes. From 1815 to 1890 the 
‘*Concert of Europe’’ produced both ‘‘acts’’ and ‘‘treaties’’ in confer- 
ences, intending them to be treaty laws. Woodrow Wilson gave the name 
**Covenant,’’ derived from Scottish history,** to the constitutive document 
of the League of Nations, and the French turned it as Pacte. 

Pact was not a new word in statecraft,**> but it acquired both literary 
and technical overtones and became a popular synonym for treaty. Raoul 
Genet not ineptly says that it implies sentiments beyond those of inter-state 
diplomatic custom.*® It has a wide currency because of its shortness, a 


in the name of ‘‘the Powers’’ which signed the Treaty of Paris, May 30, 1814. The 
Treaty of Peace with Germany, Versailles, June 28, 1919, was in the name of the 
states only, designated as ‘‘Powers.’’ The Treaty for Renunciation of War, Paris, 
April 27, 1928, was in the name of heads of state, including the Emperor of Japan; 
the renunciation was ‘‘in the name of the respective peoples,’’ which required a 
reservational explanation to uphold the Emperor’s prerogative. A somewhat similar 
difficulty occurred at San Francisco, where the preamble of the Charter began: ‘‘ We, 
the peoples of the United Nations.’’ On the insistence of The Netherlands, whose 
Queen as head of state was the contractant, the enacting clause was completed: ‘‘ Ac- 
cordingly, our respective Governments . .. have agreed ...’’ These fashions change 
with the times. The Imperial Conference of 1926 recommended that ‘‘all treaties 

- Should be made in the name of Heads of States’’ and ‘‘in the name of the king 
as the symbol of the special relationship,’’ if members of the British Commonwealth 
were parties; but political evolution leaves only the second condition pertinent in the 
present Commonwealth. 

24The Solemn League and Covenant of 1643 is the reputed source of the word. 
However, the old Testament covenants (Exodus 24:7, Deuteronomy 29:1 and Joshua 
24:25) are suggestive prototypes. 25In Grotian Latin it meant agreement. 

26 Traité de diplomatie, Vol. III, p. 523: ‘‘Le pacte baigne dans un océan de senti- 
ments supraterrestres résolument places au dessus des habitudes diplomatiques inter- 
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single syllable, tempting for a headline writer or a scholar to use for color. 
The result is that half the time ‘‘pact’’ is not the real name of the document 
discussed. An early instance of its use was the Pacte de Famille, August 
15, 1761,?7 relating to the royal families of France and Spain. It was 
misused with the ‘‘Act’’ of the Holy Alliance, September 14, 1815, an 
instrument untitled, but indexed as a treaty.** It was responsibly adopted 
as a collective name for the seven Locarno documents initialed October 
16, 1925, which as the ‘‘Rhine Pact’’ raised great expectations.*® In the 
next ten years or so there was a rash of pacts of cordial collaboration, 
friendship, entente, non-aggression and pacific settlement, some encouraged 
by the conclusion of the Treaty for the Renunciation of War, August 27, 
1928, which was called ‘‘Pact of Paris’’ or ‘‘Briand-Kellogg Pact.’’ *° 
Most of them have fallen into desuetude, but the use of the term for a 
highly valued treaty persists. The Pact of the League of Arab States, 
March 22, 1945, was filed in 1950 by Egypt.™ 

Part I of the treaties of the Paris Peace Conference was entitled 
**Covenant of the League of Nations,’’ but Part XIII of the treaty with 
Germany was entitled ‘‘Labour.’’ After ratification of the treaties both 
parts existed separately, and the International Labor Organization named 
its fundamental document ‘‘Constitution,’’ following the practice of 
national states. The Organization has maintained the name, and the 
states which have set up treaties establishing several other specialized 
agencies of the United Nations system have used the same word—the Food 
and Agriculture, United Nations Educational, Scientifie and Cultural, 
World Health, and International Refugee, Organizations.** 

Charter as the name of the constituent treaty of the United Nations 
Organization originated in the Department of State with a research staff 
group which was assigned the task of drafting a text to embody the prin- 
ciples developed by the studies made up to August, 1943.°° The group 
conceived their draft in the historical sense, of which Magna Charta is a 
major example, as a grant of authority to the organization from the peoples 


étatiques et appartenant par leur transcendance voulue ou espéré, au promesses 
séraphiques. ’’ 

27 De Clereq, Recueil des Traités de la France, Vol. 1, p. 81. 

28 Feodor F. Martens, Recueil des Traités de la Russie, Vol. IV, p. 1; 3 British and 
Foreign State Papers (hereafter cited as Brit. and For. State Papers), p. 211. The 
text calls the instrument an ‘‘act.’’ 

2954 League of Nations Treaty Series (hereafter cited as L. N. Treaty Series) 289. 
The whole transaction consisted of a final act, a letter to Germany, a treaty of guar- 
anty, two treaties and two conventions. 

80 For such pacts, some of which are based on the ‘‘ Pact of Paris,’’ see 26 League 
of Nations Treaty Series 22; 60 ibid. 19; 67 ibid. 394; 78 ibid. 414; 108 ibid. 188, 202; 
139 ibid. 223; 153 ibid. 153; 156 ibid. 165. The Treaty for Renunciation of War, in 
force July 24, 1929, is cited as the ‘‘Pact of Paris’’ in various League resolutions; it 
is printed at 94 ibid. 57. 8170 U.N. Treaty Series 237. 

82 Also Constitution of the International Rice Commission, 120 ibid. 13. 


88 Postwar Foreign Policy Preparation, 1939-1945, pp. 176, 526 (State Dept. Pub. 
3580). 
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represented by the governments which would institute it. The name was 
adopted in the Dumbarton Oaks Proposals without question, though its 
significance was discussed to help the Soviet Delegation render it ustav 
instead of statut, which was their first translation. At San Francisco the 
underlying idea was emphasized by putting the preamble in the name of 
‘We the peoples of the United Nations’’ for whom their governments 
agreed to the Charter.** The Organization of American States is set up 
by a Charter.*° The word has been used internationally for treaties 
establishing a body to perform business or administrative functions * 
reflective of municipal practice. The Atlantic Charter of August 14, 1941, 
was a treaty only by incorporation.** 

Statute has come into international usage from parliamentary practice. 
It designates a basic act which regulates an institution or specific régime 
or subject. The idea seems to have been first used in the ‘‘Publice Act’’ 
of the European Commission of the Danube, November 2, 1865,** which 
evolved into the Convention and Definitive Statute of the Danube, July 23, 
1921.°° However, vogue was given to the concept by the Assembly of 
the League of Nations, which adopted the Statute of the Permanent Court 
of International Justice on December 13, 1920, a constituent document 
covered for ratification by a protocol of signature. The League of Nations 
used the term frequently to name provisions regarded as stable law, en- 
acted by covering conventions,*® and also to set up institutions under its 
auspices.** States adopted the term for some purposes, such as Memel 


84 Sieur Du Cange, Glossarium mediae et infimae Latinitatis (1657), in addition to 
defining charta as a grant from highest authority, adds that it enables the grantee to 
demonstrate his legal right thereto. 35119 U.N. Treaty Series 3. 

36 For instance, the Charter of the International Agricultural Mortgage Company, 
May 21, 1931, 5 Hudson, International Legislation 973; and the Charter of the Allied 
High Commission for Germany, June 20, 1949, 122 U.N. Treaty Series 3. The Charter 
of the International Trade Organization is not in force. Charters (Fr., statuts) 
defined the functions of the International Military Tribunals for Germany and the Far 
East (Exec. Agr. Ser., No. 472; Far Eastern Series, No. 12; 82 U.N. Treaty Series 284). 
The Pacific Charter, Sept. 8, 1954 (T.I.A.S., No. 3171) is a Southeast Asia defense 
document. 

87 As an annex to the Declaration by United Nations, Jan. 1, 1942, 204 U.N. Treaty 
Series 381. It so appears in Exec. Agr. Ser., No. 236, but the Declaration was a re- 
sponse to the Axis Pact of Assistance, Sept. 27, 1940, which was also annexed to the 
Declaration by the United Kingdom in its registration with the League of Nations. 

8855 Brit. and For. State Papers 93. 39 26 L.N. Treaty Series 173. 

40 Statutes on the régime of navigable waterways of international concern, 7 L.N. 
Treaty Series 35; on the international régime of railways, 47 ibid. 55; on an inter- 
national mortgage credit company, 1931 Official Joural 1428; establishing an Inter- 
national Relief Union, 135 L.N. Treaty Series 247. A modification of the practice, 
where national legislation was required, was to annex a ‘‘uniform law’’ to a convention, 
as in the case of bills of exchange, promissory notes and checks, 143 ibid. 257, 335. 

41 Organic statutes established the Organization for Communications and Transit, 
the International Institute of Intellectual Co-operation, the International Institute for 
the Unification of Private Law, the International Educational Cinematographic Insti- 
tute, the International Center for Leprosy Research, and the Nansen International 
Refugees Office. Denys P. Myers, Handbook of the League of Nations 57, 66-68, 71 
(1935). 
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Territory, and machinery for combating contagious diseases of animals 
and the locust pest.** 

Convention (convention, Vereinbarung) has the form and technical 
characteristics of a treaty, from which it is distinguished by its content. 
A convention does not deal with questions of high policy between the 
parties, and the subjects with which it does deal do not require compre- 
hensive treatment of a field of relations. One will invariably have a treaty 
of commerce covering the general field and a consular convention treating 
a special aspect of that type of intercourse. The distinction is sometimes 
slight, and was bridged in the case of the General Convention of Peace, 
Amity, Navigation and Commerce between the United States and Colombia, 
October 3, 1824, which is called a ‘‘treaty or general convention’’ in the 
preamble.** Put in another way, conventions are not used to establish 
rights and obligations in a fundamental field of inter-state relations, but 
are used to define or expand aspects of a field.*® 

The usage is clearer with multilateral than with bilateral forms. The 
great bulk of agreements reached under the auspices of international 
organizations is in the form of conventions which deal specifically with 
restricted phases of questions deemed ripe for handling. 

The adjective ‘‘conventional’’** is a generic form and is applied to 
treaties however named. 

Act has become associated with treaty nomenclature for many years. 
A ‘general act’’ consistently and a ‘‘final act’’ often is a treaty, and there 
is a use of the word which indicates that an instrument is credited with 
treaty effect without strictly conforming to treaty characteristics. 

This third usage testifies that the instrument is an authentic and legally 
binding act of state assimilated to treaty status, if it is not a treaty stricto 
sensu. Such acts, and the legal obligations with other states which they 


4229 L.N. Treaty Series 95. 

482 Hudson, International Legislation 1242, 1891. The statutes of the Council of 
Europe, May 5, 1949, and of the Hague Conference on Private International Law, 
Oct. 31, 1951 (87 U.N. Treaty Series 103 and reg. No. 2997), are postwar examples of 
use of the word. 

442 Hunter Miller, Treaties and Other International Acts of the United States 163, 
188, who correctly rules that it is a treaty ‘‘in the strictest sense of the word.’’ The 
use of both terms seems to have been due to uncertainty as to what extent the Treaty 
of Friendship, Boundaries, Commerce and Navigation of Oct. 27, 1795, with Spain 
applied in succession to the newly independent states of South America. ‘‘Treaty’’ 
implied it did not; ‘‘general convention’’ implied it might and that this instrument 
might complement existing rights and obligations. The same language was used in 
treaties with the Central American Federation, Dec. 5, 1825; Brazil, Dee. 12, 1828; 
Chile, May 16, 1832; and Peru-Bolivian Confederation, Nov. 30, 1836, 3 ibid. 209, 451, 
671, and 4 ibid. 71. Venezuela was included in the Republic of Colombia in 1824, but 
after it was separately recognized in 1835 signed the same text with the United 
States under the name of treaty on Jan. 20, 1836, 4 ibid. 3. 

45 Carlos Calvo says a convention is an engagement ‘‘applying to a single clearly 
determined object.’’ Le Droit International théorique et pratique, Vol. I, p. 689 (2d 
ed., 1870). 

46 English usage avoids applying the nomenclature of municipal law contracts to the 
treaty structure. 
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may establish, are at times difficult to distinguish from treaty obligations. 
In national compilations of treaties the term ‘‘international acts’’ appeared 
on the title page of volumes prepared for the United States Senate in 
1910 **7 in order to describe in the title certain inclusions peculiar to 
American practice. One of these was correspondence on the ‘‘Open 
Door’’ in China, which might be called a concurrent series of exchanges 
of notes, and another was a series of copyright proclamations.** In 1931 
the Department of State began publishing the historical volumes of David 
Hunter Miller, a most able legal scholar, under the title Treaties and 
Other International Acts of the United States of America, the acts being 
those which ‘‘have an international character.’’ Of the 240 ‘‘documents’’ 
published in the eight volumes issued, many are not in the ordinary forms 
of the genus treaty. When the Department of State consolidated the 
Treaty Series and the Executive Agreement Series * in 1946, it avoided 
the controversy over the meaning of ‘‘executive agreement’’ by naming the 
result Treaties and Other International Acts Series, although since 1950 
the pamphlets have been compiled in the volumes entitled United States 
Treaties and Other International Agreements. 

The Algeciras Conference on Morocco drew up three declarations, two 
regulations and a bank concession act and ‘‘united them in a general act”’ 
of April 7, 1906.5° 

The American republics on two oceasions have used ‘‘acts’’ to assert 
policy in advance of events. The Act of Habana, July 30, 1940, con- 
cerning the provisional administration of European colonies and posses- 
sions was intended to make clear their position if Germany attempted to 
take French or other possessions before a convention of the same date 
eould be ratified.** The Act of Chapultepec,®? March 8, 1945, was drawn 
up by the Inter-American Conference on Problems of War and Peace in the 
form of an agreement regarding reciprocal assistance and solidarity as a 
means of unifying their position at the forthcoming United Nations Confer- 
ence on International Organization, where its purport bore on the substance 
of Articles 51-54 of the Charter. 


9? 


47 Treaties, Conventions, International Acts, Protocols and Agreements between the 
United States of America and other Powers, 1776-1909, 2 vols., compiled by William 
M. Malloy, continued by volumes issued in 1923 (Redmond) and 1938 (Trenwith) ; 
cited as Treaties, Conventions, etc. 

48 The United States having declined to become a party to the convention of the 
International Copyright Union, Sept. 9, 1886 (72 Brit. and For. State Papers 22), in- 
vented a protective system of its own. The Act of March 3, 1891, denied to citizens of 
foreign states the benefit of American copyright unless the law of the foreign state 
‘*permits to citizens of the United States the benefit of copyright on substantially the 
same basis’’ as to its citizens. This reciprocal condition was determined by Presi- 
dential proclamations. See Treaties in Force, 1956, pp. 243-250 (State Dept. Pub. 
6427). 

49 Published in Statutes at Large, Vols. 47-64, with a complete list by countries of 
Treaty Series and Executive Agreement Series, Vol. 64, pp. B1107-1182. 

502 Malloy, op. cit. 2157; 99 Brit. and For. State Papers 141. 

51 Exec. Agr. Ser., No. 199; Treaty Series, No. 977. 

52 T.I.A.8., No. 1543. 
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In Europe the word appeared at Vienna where the Final Act of June 
9, 1815, in completing the provisions of the Treaty of Peace with France, 
May 30, 1814, added ‘‘arrangements made necessary by the condition in 
which Europe remained after the late war,’’ and invited ‘‘the princes 
and free cities which have concurred in the prescribed arrangements or to 
the acts confirmed hereby to accede to this general treaty,’’ to which 
were annexed 15 treaties, conventions, constitutional acts and declarations 
concerning many European states, and two regulations enunciating rules 
of international law.** The transaction transcended the scope of a treaty 
between its eight formal parties. Thereafter the term ‘‘act’’ contained 
the suggestion of a piece of international legislation, and appeared in 
treaties as a description of their decisive terms. It became familiar as the 
name of treaties of general import negotiated in conferences. Confer- 
ences at Berlin produced the General Acts concerning the Congo, Febru- 
ary 6, 1885,°* and concerning the Samoan Islands, June 14, 1889,°° and 
another conference at Brussels negotiated the General Act for the Suppres- 
sion of the African Slave Trade, July 2, 1890.°° The General Act for the 
Pacific Settlement of International Disputes, Geneva, September 26, 1928, 
revised at Lake Success, April 28, 1949,°" represents the current use of the 
term. The development of multilateral systems and institutions in the 
19th and 20th centuries did not follow the Vienna precedent. The tele- 
graphic, postal and other ‘‘unions’’ were established by conventions, a 
recognition of their limited scope in their respective fields of international 
activity. However, revisions ®* of the Copyright Convention (1886) on 
May 4, 1896, of the Industrial Property Convention (1883) and of the 
Trade-Marks Agreement (1891), on December 4 and 14, 1900, were effected 
by Additional Acts and the consolidation of the last two in the Convention 
of June 2, 1934, calls for ratification of ‘‘the present act.’’ 

The term ‘‘final act’’ was used at the Peace Conference at The Hague. 
July 29, 1899, to summarize work which produced three conventions, three 
declarations, incorporated as separately signed, and to record related reso- 
lutions, recommendations and voeux which were adopted. The Interna- 
tional American Conferences followed the same practice, and in 1928 
started the custom of signing only the Final Act, which in this series con- 
sists mostly of resolutions and recommendations on dozens of subjects. 
The final act is a compact piece of publicity, not in itself a treaty, though 
it may contain treaties and some of its contents may be made into treaties. 


58 Preamble and Art. 119 quoted, 2 Brit. and For. State Papers 3. The parties were 
Austria, France, Great Britain, Portugal, Prussia, Russia, Spain (by accession) and 
Sweden. 

5476 Brit. and For. State Papers 4; 3 A.J.I.L. Supp. 7 (1909). 

5581 Brit. and For. State Papers 1058. 

5682 ibid 55; 3 A.J.I.L. Supp. 29 (1909). 

5771 U.N. Treaty Series 101. 

5888 Brit. and For. State Papers 36; 92 ibid. 807, and 106 ibid. 848; 192 L.N. 
Treaty Series 17. 

5° See the keen analysis of the legal value of decisions taken at a transitional stage, 
in Herbert W. Briggs, ‘‘The Final Act of the London Conference on Germany,’’ 49 
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The Final Act of the International Health Conference contained the 
arrangement for an interim commission to consolidate the complex of ac- 
tivities pending the coming into force of the Constitution of the World 
Health Organization, July 22, 1946, which it also contained and opened for 
signature.” An appropriate use of a final act is exemplified in the one 
drawn up by Switzerland for the Diplomatic Conference for the Establish- 
ment of International Conventions for the Protection of War Victims, 
which contains declarations and resolutions affecting the four conventions 
of August 14, 1949; the conventions were registered, the Final Act being 
submitted and printed with them as a related document.® On the other 
hand, the Final Act of the parties to the General Agreement on Tariffs 
and Trade, signed at Torquay April 21, 1951, is the operative treaty 
covering inter-state agreements.®* A final act is not a treaty unless it, or 
part of it, contains intrinsic evidence that it is so intended.® 

Protocol in its original Greek means literally ‘‘the first glued in’’ and, 
like the table of contents of a modern book, was prepared as a summary 
by seribes for prefixing to manuscripts. A summary of contents or digest, 
with record of when, by whose authority and by whom it was prepared 
was prefixed to public acts as a protocollum, which acquired the quality of 
a certificate of authenticity.°* In Roman and Byzantine civil procedure 
this meaning embraced the whole process of authenticating legal papers 
and proceedings.® The word has in it as a result of usage the three ideas 
of a perfecting addition, a summary, and formal identification. In inter- 
national relations these three ideas attach to the word. A protocol may be 
an addition to a treaty, a summary of official proceedings, or a technique 
of the proper manner of doing things, including official etiquette. 

In modern diplomatic parlance, official summaries of sessions of confer- 
ences were called protocols at and after the Congress of Vienna (1815), 
and in a number of instances the protocol of a particular session consti- 


A.J.LL. 148-165 (1955); use of the term is reviewed at pp. 149-152. The London 
decisions were put into formal instruments at Paris, Oct. 23, 1954, T.I.A.8S., No. 3425. 

60 The Final Act, 9 U.N. Treaty Series 3; T.I.A.S., No. 1561; the Constitution, 14 
U.N. Treaty Series 185; T.I.A.S., No. 1808. 

6175 U.N. Treaty Series 5; the Final Act precedes the conventions registered «as Nos. 
970-973. 62142 U.N. Treaty Series 3. 

63 Those on declaration of death of missing persons, April 6, 1950, and road and 
motor transport, Sept. 19, 1949 (119 U.N. Treaty Series 99, and 125 ibid. 3), may be 
studied in this connection. 

64 Derived from Sieur Du Cange, Glossarium mediae et infimae Latinitatis (1657). 
Du Cange cites Justinian’s Novella 40 to show that the protocollum was evidence of 
the good faith of the documents it listed, and a Sicilian quotation of 1352 that a 
protocolized document was a certified one. It was not a depository in which acts were 
kept nor a collection of rejected or falsified documents. In 1304 in France the 
protocollum was synonymous with the chartulary or register of documents. 

65 Leopold Wenger, Institutes of the Roman Law of Civil Procedure, translated 
by Otis H. Fisk (New York, Veritas Press, 1940), pp. 300-301; Hans Niedermeyer, 
Uber antike Protokoll-Literatur (Géttingen, 1918), dealing with proceedings against 
St. Cyprian. 
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tuted an instrument of treaty character.*® Later these summaries, if not 
verbatim, have been called procés-verbauz in French and minutes in 
English. 

The protocol as a form of treaty is an addition or supplement to a pri- 
mary instrument or to a prior transaction. The Final Protocol concluding 
the Boxer troubles, Peking, September 7, 1901,°° was a record of China’s 
eompliance with conditions laid down in a note of the Powers of December 
22, 1900. The Protocol for the Pacific Settlement of International Dis- 
putes, Geneva, October 2, 1924,°* was designed to extend the scope of 
Articles 13, 15, 16 and 17 of the Covenant of the League of Nations. 
Amendments to the Covenant of the League of Nations were ratified as 
protocols stemming from Article 26, and the Statute of the Permanent 
Court of International Justice—a constituent instrument without enacting 
provisions—was covered by a Protocol of Signature reading out of Article 
14. Protocols that stand alone customarily include evidence of the treaty 
to which they are related, though occasionally a protocol may be a continu- 
ation of a series of documents or stem from a poiitical situation which is 
not distinctly identified in its text. The most common use of the protocol 
is as a subsidiary to a primary instrument for adding to, clarifying, in- 
terpreting or modifying its provisions; so used, it is an integral part of 
the main instrument. Both protocol and procés-verbal are used to desig- 
nate the paper which records exchanges of ratifications and the entry into 
force of a treaty; unless either is called for in the treaty itself, they 
would seem to be administratively related documents rather than integral 
parts of the main instrument. 

A Declaration is by nature unilateral and requires association with a 
context in order to acquire the essential element of consensus character- 
istic of a treaty. The numerous declarations apparently standing alone in 
the records since 1919 are classified below as the accepting instrument of 
a disjunctive exchange of notes, and other declarations acceptable as 
treaties are invariably fractional parts of a larger transaction supple- 
mentary to other treaty instruments. Many treaty provisions ‘‘declare’’ 
instead of ‘‘agree’’ to terms, and it is often difficult to determine whether 
the ensuing obligation is several—that is, subject to interpretation by each 


66 The protocol concerning mediation before war, April 14, 1756, and the one con- 
cerning inviolability of treaties, Jan. 17, 1871, 46 Brit. and For. State Papers 63, and 
61 ibid. 1193. 

A recent use in this sense was made at the Crimean (Yalta) and Potsdam Confer- 
ences of heads of state, Feb. 4-11, 1945, and July 17—Aug. 1, 1945, on which ‘‘ protocols 
of proceedings’’ were issued, including texts of some decisions as well as summaries of 
other conclusions. The contents of these ‘‘protocols’’ varied from firm decisions to be 
implemented later, statements of consensus of policy, to outlines of future plans. It 
is a highly technical task to determine what parts of them should be regarded as im- 
mediately binding engagements and what parts are only contingent and transitional 
conclusions of policy-makers. The answer in great part is to be found by tracing the 
subsequent treatment of specific points. 

67 2 Treaties, Conventions, etc., 2006; Foreign Relations, 1901, Appendix. 

68 League of Nations, Records of the 5th Assembly, 3d Committee, p. 212 (Official 
Journal, Spec. Supp. No. 26). The protocol did not come into force. 
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party—or joint—that is, entailing reciprocal obligations inter se; phrase- 
ology on this point is frequently obscure in the absence of an evident 
quid pro quo. The treaty of April 19, 1839, establishing the neutrality 
of Belgium, violation of which by Germany brought the United Kingdom 
into war, was a several guaranty in the form of a declaration by each of 
the parties.** The General Act concerning the Samoan Islands, June 14, 
1899,*° consisted of reciprocal articles, each of which is a joint declaration 
on a particular matter. On the other hand, the treaty on the neutralization 
of Luxembourg, May 11, 1867,"* though not a declaration, put its status 
‘*under the sanction of the collective guaranty of the Powers’’ and none of 
the others felt bound to act when it was violated by Germany in 1914. 

The three declarations in the Final Act of the Hague Conference, July 
29, 1899,** prohibiting the dropping of explosives from balloons, use of 
gas and of expanding bullets in war, were collective obligations which each 
party interpreted for itself. They were regarded as rules of law more 
than treaties, and as such followed the precedent of the Declaration of 
Paris, April 16, 1856, on maritime law which became generally accepted.” 
The London Declaration concerning the Laws of Naval Warfare, February 
26, 1909, was an unsuccessful effort to make treaty rules for the projected 
International Prize Court.** 

Declarations standing alone are more likely to be pronouncements of 
policy expressive of important commitments than formal treaties. The 
Declaration by United Nations of January 1, 1942,"° was indubitably a 
treaty, being an alliance of which the signatories were severally opposed to 
the parties to the Axis Pact of September 27, 1940, and acceptance of it was 
a condition of original membership in the United Nations. The American- 
British-Canadian Declaration on Atomic Energy of November 15, 1945,** 
has promissory characteristics of a treaty. The ministers of several Ameri- 
ean states signed a declaration on immigration at Montevideo, February 3, 
1939,** which approved clauses of a convention to be signed later; this 
declaration appears to be a preliminary or provisional agreement. For the 
most part declarations are executive statements related to the treaty struc- 
ture rather than a part of it, but very likely to be the basis of treaty instru- 
ments, or to indicate attitude toward a decision.** 


6927 Brit. and For. State Papers 1000. 

702 Malloy, Treaties, Conventions, ete. 1576. 

7157 Brit. and For. State Papers 32; 3 A.J.I.L. Supp. 118 (1909). 

7291 Brit. and For. Papers 1011, 1014, 1017. 

7846 Brit. and For. State Papers 26. By 1907 all states except the United States, 
Bolivia, Uruguay and Venezuela had accepted it. The United States assented to its 
application later; for its initial position, see 5 Moore, Digest of International Law 195. 

74 Malloy, Treaties, Conventions, etc., Supp. 1913, p. 266 (Sen. Doc. 1063, 62d Cong.. 
3d Sess.; Cong. Vol. 6350); Foreign Relations, 1909, p. 318. 

75 204 L.N. Treaty Series 386, where the Axis Pact is printed as an annex in a text 
registered by the United Kingdom that was surely not certified as an official original. 

763 U.N. Treaty Series 123. 

778 Hudson, International Legislation 267. 

78 The declaration on problems of common interest by the presidents in connection 
with the American-French lend-lease settlement, May 28, 1946 (84 U.N. Treaty Series 
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The Agreement Group 


Agreement (accord, arrangement; Vereinbarung, Abkommen, Uberein- 
kommen) is a treaty which deals reciprocally with a specific matter, usually 
a concrete subject not fraught with political elements and therefore not 
too difficult to adjust. The word gives trouble because, as a meeting of 
minds, it is loosely used of all kinds of treaties and of their parts, and 
because it covers many types of documents which are also given particular 
names, and which are not treaties. The French and German versions only 
indicate the variety of use, and the deviations do not stop here. At least 
a dozen of the lesser-used names listed in the table may appear synony- 
mously as agreements. ‘‘ Provisional or interim agreement’’ is the equiva- 
lent of ‘‘modus vivendi,’’ which may be expressed as ‘‘agreement for 
modus vivendi.’’ These choices of language do not affect the quality of 
a document as a treaty, but they do contribute to the impression that nam- 
ing treaties is an imprecise art.”® 

Agreement as the name of a specific type of treaty describes a single 
instrument in the general form of the treaty, differing from a convention 
in that it deals with a narrower or less permanent subject matter. 
Whether the agreement is bilateral or multilateral, the form is flexible and 
reflects the importance of the subject to the parties. Agreements may be 
intergovernmental or interdepartmental and appear with or without pre- 
ambles, which are customarily used if the negotiators act under powers 
inherent in their capacity as ambassadors, ministers or delegates. The 
parties are governments or their departments. The contents (narratio) 
of an agreement are limited in scope, focused on a single objective. Prior 
executive authority to conclude an agreement exists in many states, so that 
ratification may not be required by all parties. Entry into force for a 
party by signature, acceptance or accession is common. Agreements vary 
in their formal characteristics mostly in relation to the status of their 
makers, who range from secretaries of foreign relations, diplomatic officers, 
foreign office personnel to government departmental officials. 

In addition to agreements eo nomine the following are considered here 
as reciprocal types of agreements, less formal, more restricted in subject 
matter, but still concluded under adequate powers: accord, arrangement, 
compromis, exchange of notes (disjunctive exchange of notes, optional 
clause), modus vivendi, agreed minutes, procés-verbal, memorandum, un- 
derstanding. 

Accord seems to get into English because the French word is not trans- 
lated as its equivalent, agreement. (The French agrément is exclusively 
used as the consent to accepting a diplomat.) 


59; T.L.A.S., No. 1928), and the joint policy declaration concerning the Korean 
Armistice, July 27, 1953, by the governments of the participating United Nations 
Members (4 U. 8. Treaties 230; T.I.A.S., No. 2781) illustrate the two types. 

7° The Department of State uses a title ‘‘agreement effected by exchange of notes,’’ 
which item is certified to the United Nations Secretariat as an ‘‘exchange of notes. . . 
constituting an agreement,’’ each note being separately certified, and the latter title 
is used in the Treaty Series. 


| 
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Arrangement, also French as well as English, is invariably a document 
of less moment, usually of less duration, than an agreement.*° 

Compromis (special agreement) defines the question to be arbitrated by 
a tribunal set up for the particular issue or established by a separate treaty. 

Exchange of notes is the most flexible form of treaty, and recently of 
increasingly extensive use as a device to record routine agreement upon all 
kinds of transactions. The exchange consists of an offer and an acceptance. 
The participants are usually the ministers of foreign affairs, or their 
deputies, and the heads of diplomatic missions acting in virtue of powers 
inherent in their offices.* It is a bipartite document; either piece may 
be a formal diplomatic note, a letter, message, memorandum or aide- 
mémoire signed or initialed, or an unsigned note verbale, with or without 
seals. The offering instrument contains a text of the proposed agreement 
and the acceptance invariably repeats it verbatim, with assent. Seldom 
does the offer cover a single-text agreement for acceptance.**? Exchanges 
of notes are used mostly to keep foreign office transactions running 
smoothly in a time when the recurrence of administrative situations, over- 
turn of personnel and pressure of business make it inadvisable to leave 
adjusted points disseminated in correspondence files. They very seldom 
require ratification by any state and are ordinarily in force when the offer 
is accepted. Though superficially of ‘‘minor importance’’** as dealing 
with minor precise and even transitory points in relations between states, 
they may deal with subjects of significance or economic magnitude,** and 
may have important political effects or repercussions.*® The desire to 


80 Arthur J. Balfour, in a draft which he first called a treaty, substituted ‘‘ arrange- 
ment’’ so as to be ‘‘deliberately vague’’ concerning the significance of his proposal, 
which was to find a satisfactory way to abrogate and supersede the Anglo-Japanese 
alliance of July 13, 1911, at the Washington Conference of 1921-1922. Foreign 
Relations, 1922, Vol. II, p. 2. 

81 Exchanges of notes in these days are often made by departmental heads or agents 
outside of the foreign office, but still officials of the executive branch of government. 
Since none of them do—or ought to—act without powers issued either by the head 
of state or the minister for foreign affairs, the distinction of international ‘‘inter- 
departmental’’ agreements now in use seems to be unnecessary. The term ‘‘intergov- 
ernmental’’ to distinguish between treaties between heads of state and those not so 
designated, for the same reason of the existence of adequate powers, likewise seems 
to be of doubtful utility. 

82 Chile-Norway, April 30, July 27, 1923, 33 L.N. Treaty Series 249; Belgium and 
Great Britain, Money Orders, Feb. 18, 1925, 33 ibid. 341. 

88 Sir Ernest Satow, A Guide to Diplomatic Practice 379 (3d ed.). 

84 Much of the funds appropriated by the United States for economic co-operation, 
mutual security and technical assistance has been allocated by exchange of notes. 

A property transfer and territorial assignment of large size were effected by the 
exchange of notes of Sept. 2, 1940, by which the United States turned over 50 destroyers 
to the United Kingdom for a series of bases in the Western Hemisphere, Exec. Agr. Ser., 
No. 181, 54 Stat. 2405; 203 L.N. Treaty Series 201; an agreement of March 27, 1941, 
implemented those notes, 55 Stat. 1560, Exec. Agr. Ser., No. 235, 204 L.N. Treaty 
Series 15; further, T.I.A.S., Nos. 1717, 1809, 1933, 1985, 2105. 

85 The Rush-Bagot agreement of July 28/29, 1817, concerning naval vessels on the 
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settle with precision much of the detail of international relations has en- 
couraged the use since 1920 of the exchange of notes, and its informal char- 
acter has facilitated making casual and short-lived decisions.** Its status 
as a form of treaty has not been questioned.** 

The separate exchange of notes is a relatively new phenomenon, but the 
exchange of notes subsidiary, additional or complementary to a more formal 
type of treaty is an old form. Because of their relationship to it, these 
exchanges are integral parts of the main instrument, constituting with it a 
single transaction.** It may happen that subsequent changes in a main 
instrument within the executive authority will be determined by an ex- 
change of notes.*® Ministerial management of a treaty structure involving 
accession, renewal, extension, prolongation and termination of a treaty is 
sometimes effected by exchange of notes having binding force as applica- 
tions of terms of the main instrument; they are not always published.*° 
None of these uses involves a status different from that of the main instru- 
ment which they supplement. 

Disjunctive exchange of notes describes a kind of transaction which has 


Great Lakes still lives and has vitally affected policy on a continent, 1 Malloy, Treaties, 
Conventions, etc. 628; revisionary exchanges of notes, 1939-46, T.I.A.S., No. 1836. 

British establishment of diplomatic relations with the Soviet Union, Dec. 20/21, 1929, 
U. K. Treaty Series, No. 2 (1930), 99 L.N. Treaty Series 61; U. S. establishment of 
diplomatic relations with the Soviet Union, Nov. 16, 1933, European and British Com- 
monwealth Series 2; British agreement with Germany on naval armament, June 18, 
1935, U. K. Treaty Series, No. 22 (1935), 161 L.N. Treaty Series 9. 

86 J. L. Weinstein, ‘‘Exchanges of Notes,’’ 29 British Year Book of International 
Law 205-226 (1952), comprehensively deals with the form, with full references to each 
aspect of the subject. He found 1,078 exchanges of notes in the 4834 instruments 
published in the 205 volumes of the League of Nations Treaty Series. 

87 Weinstein (loc. cit. 222-223) examined 35 court cases, all of which ‘‘have treated 
exchanges of notes as being within the category of treaties.’? Harvard Research in 
International Law, Law of Treaties, did not include exchanges of notes in its draft 
because its procedural provisions would not apply to them, but it asserted that ‘‘un- 
questionably, agreements concluded in this form have the juridical foree and effect of 
treaties as the term is usually understood.’’ 29 A.J.I.L. Supp. 698 (1935). 

88 See the series of notes with the Treaty of Friendship and Cooperation between 
Panama and the United States, March 2, 1936, Treaty Series, No. 945, 53 Stat. 1807. 
A more complex instance are the transactions of May 26, 1952, and Oct. 23, 1954, 
terminating the occupation regime in the Federal Republic of Germany, which carried 
20 exchanges of notes, declarations, and understandings. U. 8S. Senate, Execs. L and 
M, 83d Cong., 2d Sess., pp. 93-169; T.I.A.S., No. 3425. 

89 See the agreements effected by exchange of notes to bring agreements on economic 
co-operation into harmony with Public Law 47, 81st Cong. (1 U. S. Treaties 148-168, 
181-187), with Denmark, France, Iceland, Ireland, Italy, Luxembourg, Norway, Sweden 
and the United Kingdom, T.I.A.S., Nos. 2022, 2023, 2026, 2027, 2028, 2030, 2032, 2034, 
2036. Instruments amending, modifying or interpreting treaties that have been regis- 
tered are customarily published in annexes to the League of Nations and United Nations 
Treaty Series under the registration number of the main instrument. This practice, 
especially with respect to multilateral conventions, provides a reliable means of de- 
termining the current status of the main instrument. 

90 Publication of these documents in the annexes of the United Nations Treaty Series, 
however, tends to increase. 
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come into vogue since 1919. It consists of a treaty provision which consti- 
tutes a direct offer that is accepted subsequently and separately by a state 
in a declaration or notification, the two creating a bilateral or multilateral 
treaty obligation as the case may be. The best known and most used 
example is the process of accepting compulsory jurisdiction of the Inter- 
national Court of Justice. Article 36(2) of the Statute lays down con- 
ditions under which such jurisdiction may be accepted by unilateral 
declaration of its parties. An optional clause for that purpose was an- 
nexed to the Protocol of Signature of the Statute, December 16, 1920, 
but declarations since 1945 are made to Article 36(2) of the Statute; in 
both cases the unilateral declarations, mutatis mutandis, established multi- 
lateral obligations.°* Committee IV/2 at the San Francisco Conference 
reported that ‘‘unilateral engagements of an international character which 
have been accepted by the state in whose favor such an engagement has 
been entered into’’ are agreements within the meaning of Article 102 of 
the Charter.*? The treaties of the Paris Peace Conference began a practice 
of giving victorious states a right to designate by notification which treaties 
suspended by war they wished to revive; the authorizing articles and the 
notifications constitute disjunctive bilateral exchanges of notes.** The 
declarations of states admitted to the United Nations, ‘‘which accept the 
obligations contained in the present Charter,’’ with Article 4, constitute 
disjunctive bilateral exchanges with the United Nations which are multi- 
lateral with respect to the other Members.** 

Decisions made by an organ of the League of Nations or the United 
Nations, pursuant to a treaty provision, and their acceptance by a state, 
constitute a second type of disjunctive exchange of notes. Article 93(2) 
of the Charter provides that non-members of the United Nations may be- 
come parties to the Statute of the International Court of Justice ‘‘on 
conditions to be determined in each case by the General Assembly’’; the 


91 More than 100 declarations accepting compulsory jurisdiction have been made and 
registered in both League of Nations and United Nations Treaty Series. 

92 United Nations Conference on International Organization, Documents, Vol. 13, p. 
705; Selected Documents, p. 877 (State Dept. Pub. 2490). 

98 The treaties of the Paris Peace Conference, 1919-20: Germany, Art. 289; Austria, 
Art. 241; Bulgaria, Art. 168; Hungary, Art. 224; the Paris treaties of Feb. 10, 1947: 
Bulgaria, Art. 8; Finland, Art. 12; Hungary, Art. 10; Italy, Art. 44; Rumania, Art. 
40; Japan, Sept. 8, 1951, Art. 7. 

Notes of acceptance have been registered: 5 L.N. Treaty Series 380; 26 U.N. Treaty 
Series 103-119; 29 ibid. 101; 48 ibid. 9; 67 ibid. 153, 157; 98 ibid. 21; 104 ibid. 
25-118. The 1947 and 1951 treaties prescribe registration. Revivals are usually by 
name, with citation to the text. The United Kingdom in its notification to Italy 
(104 U.N. Treaty Series 41) printed, and so registered, the texts of 9 treaties dated 
1873-1911. 

94 The declaration is contained in the application and the applicant is a Member 
from the date of the General Assembly’s decision. In the United Nations Treaty Series 
the declarations are printed as follows: Afghanistan, Vol. 1, p. 39; Burma, 15 ibid. 3; 
Iceland, 1 ibid. 41; Indonesia, 71 ibid. 153; Israel, 35 ibid. 53; Pakistan, 8 ibid. 57; 
Sweden, 1 ibid. 43; Thailand, ibid. 47; Yemen, 8 ibid. 59; reg. nos. 3043-3055, 3155, 
3727. 
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state incorporates the conditions in its accession to the Statute.*® Article 
35(2) of the Statute, providing that the Security Council shall lay down 
conditions under which the International Court of Justice shall be open 
to non-member states, was made effective by a resolution of October 15, 
1946, and accepted by several states.** 

A variation developed from the investment by treaty of the Council of 
the League of Nations with supervision over minorities in 13 new states 
or areas. The Council took the assignment as a general mandate, and when 
Albania, Estonia, Iraq, Latvia and Lithuania were admitted as Members 
of the League, had them make declarations which it pronounced to be 
‘obligations of international concern.’’ 

Identification of these provisions, declarations and notifications as dis- 
junetive exchanges of notes assimilates to the standard system of treaty 
forms what have hitherto appeared to be diplomatic oddities, though in- 
dubitably creating legal obligations. 

Procés-verbal, as well as its English equivalent, agreed minutes, oc- 
easionally gets attached to a document of treaty quality. In legal French 
it defines the digest of a process for court record. Internationally the form 
is most used for ministerial acts such as the record of exchange of ratifica- 
tions of treaties, a procedural paper. When used separately, it identifies 
an agreement modifying or perfecting a previous transaction.** 

Modus vivendi, provisional, preliminary or interim agreement or arrange- 
ment, is less used than formerly, for exchanges of notes are popular for 
taking care of temporary situations that require current definition. This 
form of treaty looks toward a settlement of its subject either by pre- 
paring for it or laying down its groundwork; if the matter has been con- 
troversial, the modus vivendi usually means what it says, namely, that 
the parties have found, or are on the way to finding, a method of living 
together with the problem.** 


%5 Switzerland, Liechtenstein, San Marino and Japan have deposited instruments ac 
cepting such resolutions. 7 U.N. Treaty Series 111; 51 ibid. 115; reg. nos. 2495 and 
2524, 

% 1.C.J. Yearbook, 1955-1956, p. 32. The general declarations of Cambodia, Ceylon, 
Finland, Italy and Laos were superseded by automatic accession to the Statute on 
their admission to the United Nations Dec. 14, 1955. Declarations continue for the 
Federal Republic of Germany, the Republic of Vietnam, and Japan, which was obligated 
to act by Art. 22 of the Treaty of Peace of Sept. 8, 1951, until it accepted the Statute 
April 2, 1954. The League of Nations resolution was adopted May 17, 1922. 

®7 Denys P. Myers, Handbook of the League of Nations, 1920-1935, p. 124. 

98 The procés-verbaux, Nov. 17, 1937, modifying the Conventions on Transport of 
Passengers and Goods, 7 Hudson, International Legislation 893, 896; the procés-verbal 
with Switzerland on the legal status of the International Labor Organization after 
dissolution of the League of Nations, 15 U.N. Treaty Series 377; agreed minutes of 
the Mixed Commission of Norway and the Occupied Zones of Germany, Feb. 14-17, 
1949, 30 ibid. 137. 

99 See the modus vivendi, 1888-1907, between Great Britain and the United States 
on fisheries matters, 1 Malloy, Treaties 738, 743, 760, 805, 811, 833; interim arrange- 
ments, San Francisco, June 26, 1945, Exec. Agr. Ser., No. 461; modus vivendi, Belgium- 
Luxembourg Economie Union and Turkey, March 12, 1947, 37 U.N. Treaty Series 221. 
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Memoranda of agreement and understandings are seldom used separately 
from other forms. If, however, a clarification or alteration of a previously 
concluded instrument is desired, either form may be reciprocally executed 
for the purpose. Both are more used in treaty practice in the unilateral 
form. 

Regulations defining treatment of certain phases of the subjects were 
from the beginning of the systems annexed to the conventions setting up 
the Universal Postal Union and the International Telegraphic Union. 
The regulations in some instances became revisable by an executive body 
subordinate to the plenary conferences. The Paris Convention for the 
Regulation of Aerial Navigation, October 13, 1919,*°° set up the Interna- 
tional Commission for Air Navigation which was given power to amend the 
provisions of Annexes A—G (Article 34c) in order that these regulations 
of air navigation might be kept current with technical development. The 
International Telecommunication Convention of Madrid, December 9, 
1932,1° reorganized this field and confined the convention to the constituent 
provisions of the Telecommunication Union, ‘‘completed’’ by Telegraph, 
Telephone, and General and Additional Radio Regulations, which were 
subject to revision by ‘‘administrative’’ conferences of signatories of each; 
whereas the convention could be revised only by a ‘‘econference of pleni- 
potentiaries’’ which had ratified it. Each regulation sets up a technical 
consulting committee operating under its own ‘“‘internal regulations.’’ 
In the World Health Organization *°* the Health Assembly (Articles 21, 
22) can convert the provisions of treaties in force or other international 
acts into regulations that come into force for members which do not reject 
them within specified periods. This device is an effort to keep abreast of 
technical advances in sanitary and quarantine requirements, nomenclature 
of diseases, causes of death, and public health practices,’ international 
standards with respect to diagnostic procedures, safety, purity and potency 
of biological, pharmaceutical and similar products, and their advertising 
and labeling. 

Rules were part of early commercial treaties with China and other Far 
East countries used to establish common premises between the parties. 
Documents so designated have also been used with multilateral instruments 
but not separately. 

The other terms in the table, unusual in treaty nomenclature, require 
no explanation as to meaning and are generally derived from ordinary 


1003 Treaties, Conventions, ete. 3768; 11 L.N. Treaty Series 173. 

1014 Treaties, Conventions, etc. 5379; revised Oct. 2, 1947, T.I.A.S., No. 1901, and 
Dec. 22, 1952, ibid., No. 3266. The United States is a party to the General Radio 
(Treaty Series, No. 948) and Telegraph (1949 revision, T.I.A.S., No. 2175; 2 U. § 
Treaties 17) Regulations. The regulations have not been registered. 

The Congress of the World Meteorological Organization (Art. 7e) can adopt regula- 
tions covering meteorological practices and procedures. T.I.A.8., No. 2052; 1 U. 8. 
Treaties 281. 

102 T.1.A.8., No. 1808; 14 U.N. Treaty Series 185. 

108 66 ibid. 25; the sanitary and quarantine regulations are also in force, reg. no. 2303. 
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practice or are simply descriptive of a particular document. It was a 
compact of friendship and commerce that Matthew C. Perry chose to make 
in 1854 with the Lew Chew (Ryukyu) Islands.*°%* The King of France 
made loan contracts in 1782 and 1783 with the then 13 States of the 
United States.*°* Leases have appeared as separate instruments, but ordi- 
narily have been preceded by a convention or agreement concerning the 
area affected..°* Other terms that have been used have been attached to 
subsidiary instruments, and reflect the varied nature of treaty transactions 
and the circumstances in which they are concluded. Of this character the 
following are recorded in the table: additional articles, code, communiqué, 
instrument, measures, modification, plan, provisions, recommendation, reso- 
lution, scheme. 

Armistice has entered the diplomatic area from the military sector. 
The Hague Conventions of 1899 and 1907 concerning the Laws and Customs 
of War on Land '*” brought the military rules of international law within 
the purview of foreign offices, and their stipulation of the content of the 
general armistice included political and economic provisions. The current 
form of the general armistice has ‘‘in effect rendered the preliminaries of 
peace obsolete,’’*°* for modern communications make it possible for it to 
be negotiated under instructions of executive authority by military and 
political representatives equipped with powers. The treaty status of the 
armistice is transitional. The European Advisory Commission worked out 
an armistice for Germany which the United States, the United Kingdom, 
the Soviet Union and France approved in September, 1944; but an ‘‘ Act 
of Military Surrender’’ was improvised for signing May 8, 1945. The 
approved ‘‘armistice’’ was revised into the ‘‘Declaration Regarding the 
Defeat of Germany,’’ June 5, 1945.%° The United States publishes 
armistices in its regular Treaty Series, as does Canada, but the United 
Kingdom publishes them only as Command State Papers. The United 
States put three of the six instruments of 1944-1945 in the United Nations 
Treaty Series and Canada one.’*° The League of Nations and the United 
Nations have registered armistices made directly under their auspices.™ 


104] Malloy, Treaties 1048. 105 Ibid. 483, 487. 

106 An agreement for the lease of coaling stations from Cuba in February, 1903, 
preceded the formal lease in July (ibid. 358, 360). Between 1897 and 1915 some 16 
instances of leased territory occurred. Institut Intermédiaire International, Répertoire 
général des traités, index Bail. 

1072 Malloy, Treaties 2042 and 2054; 2269 at 2287. 

108 Howard S. Levie, ‘‘The Nature and Scope of the Armistice Agreement,’’ 50 
A.J.I.L. 880-906 (1956) at 884, 901, and 906, where the provisions of the new Law 
of Land Warfare are cited. 

109 68 U.N. Treaty Series 189; T.I.A.S., No. 1520. The Act of Military Surrender is 
Exee. Agr. Ser., No. 502. 

110 Bulgarian and Hungarian armistice agreements and the Japanese instrument of 
surrender, 123 U.N. Treaty Series 223, 140 ibid. 397, 139 ibid. 387. Canada filed and 
recorded one protocol of the Finnish armistice and registered another, 45 U.N. Treaty 
Series 125, 311. 

111 The armistice between Lithuania and Poland, Nov. 29, 1920, made under the 
auspices of the League of Nations Military Commission of Control, 9 L.N. Treaty 
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II. Wuat a Treaty Is Nor 


Policy in international relations is the attitude or position which a state 
is able to take, in pursuit of national interests, toward the attitude or 
position of other states on matters of their common concern. It is mani- 
fested in some form or degree in every transaction between states. It is 
fluid and fluctuates in response to internal and external conditions, events 
and the general pattern of international relations. The conductors of 
foreign policy constantly seek to make their national attitudes or positions 
definite and stable by invoking rules of international law or by formulating 
aspects of policy in treaties. Subjection to the rules is facilitated by the 
existence of multilateral standards such as those expressed in the Charter 
of the United Nations. 

The International Court of Justice, in reviewing the actions of states 
in cases brought before it pursuant to Article 38 of the Statute, determines 
legal obligation, whether derived from customary law or treaties. It is an 
essential preoccupation of the Court to distinguish between what the con- 
ductors of foreign relations reserve for application of their political dis- 
cretion and what they have advanced to the stage of control by law or 
treaty. 

It is proposed here to examine the dividing line between legal rights and 
obligations assumed by states as a mere function of policy and those which 
are intended to be of treaty status. While both treaties and firm decisions 
other than treaties originate in policy, it must be borne in mind that, once 
determined, they both become passive elements in foreign relations, whereas 
policy is ever active, debatable, controversial. Moreover, a treaty is always 
a record of where a state is, not where it is going, for the treaty records 
what, at a given time, it was possible to agree to; a treaty is a foundation 
on which policy may build new relations which the treaty itself does not 
create.'?* 

The operation of policy by the conductors of foreign relations is designed 
to produce nationally satisfactory situations vis-a-vis other states. It 
constantly produces fixed and semi-fixed points. An incident is resolved 
and a useful precedent is established for application to a subsequent like 
occurrence. Study of a question may yield a clause that meets an un- 
fulfilled need and can be earmarked for future use. Conditions or events 
may dictate issuance of statements outlining aims or a course of action 
which embody items of agreement. Negotiations produce consensual points 
closely related to active policy matters. The journalists and the working 
diplomats have acquired habits of telling the world about anything that 
even looks like a meeting of minds; it is a nice question which of them does 


Series 64. The four 1949 Armistices between Israel and Egypt, Lebanon, Jordan and 
Syria respectively, effected through United Nations mediation, were registered ex officio, 
42 U.N. Treaty Series 251-327. The Korean Armistice of July 27, 1953, technically 
made between the Commander-in-Chief, United Nations Command, and the commanders 
of the ‘‘Korean People’s Army and the Chinese People’s Volunteers,’’ remains in 
U.N. Does. 8/3079 and A/2431. 

112 Less definitely and confidently the same may be said of political decisions other 


than treaties. 
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the more damage in over-exciting expectations. Nevertheless, there are 
constant outgivings in the operation of policy that are apparently formal 
or fixed decisions, in addition to the steady production of actual treaties. 

Until points determined in the operation of policy are negotiated into 
treaties, they are elements of political action, subject to all the vicissitudes 
of unresolved international questions. They are politically interpreted 
and, if legal quality is at issue, law is applied by counsel for a client, not 
by a judge. The art of the possible is not the legal art. When, however, 
policy has matured a matter or a point for stable decision and has embodied 
the formulated decisions in a treaty, this consensus of the parties invari- 
ably accepts the instrument as a firm rule of conduct and applies judicial 
rules of interpretation to it. 

The only way to distinguish between treaties and decisions of states less 
than treaties is to gauge the document by the characteristics inherent in a 
treaty. The court’s primary test of a document is whether it is legally 
binding; if it purports to be a treaty, it is proved against treaty definitions. 
Registration of an instrument under the Covenant showed that the reg- 
istrant held it to be ‘‘binding’’ and registration is a prima facie indication 
that the document is a treaty or agreement.'** The editing of national 
collections of treaties is not conclusive evidence that all instruments con- 
tained in them are treaties or that all treaties are included.*** 

The frame of reference for indicating what is not a treaty is summarized 
from Sir Gerald G. Fitzmaurice’s Report on the Law of Treaties: A treaty 
is a formally agreed instrument concluded and brought into force by 
authorized executive agents of entities (states or international organiza- 
tions) ‘‘which are subjects of international law possessed of international 
personality and treaty-making capacity, and intended to create rights and 
obligations, or establish relations, governed by international law.’’*** Per- 
haps the most decisive criterion is executive authorization by full or other 
powers. 

The instruments described below are not to be rated as treaties or agree- 
ments because they do not conform with the requisite criteria, though sub- 
ject to rules of international law.*"* 


118 Lauterpacht (Report, U.N. Doc. A/CN.4/87, p. 4) proposed that ‘‘in the absence 
of evidence to the contrary,’’ registered instruments should be deemed to create ‘‘legal 
rights and obligations.’’ 

The Secretariat, in its monthly Statement of Treaties and International Agreements 
Registered or Filed and Recorded (ST/LEG/Ser.A/105), says it accepts the position 
of the Member State submitting an instrument ‘‘that so far as the party is concerned 
the instrument is a treaty or international agreement within the meaning of Art. 102.’’ 
Registration ‘‘does not imply a judgment by the Secretariat on the nature of the 
instrument, the status of the party, or any similar question.’’ The Secretariat under- 
Stands ‘‘that its action does not confer on the instrument the status of a treaty or 
international agreement if it does not already have that status and does not confer on a 
party a status which it does not otherwise have.’’ 

114 See use of ‘‘international acts’’ in United States volumes, under Act, above. 

115 Art. 2 modified by Arts. 9 and 13, U.N. Doe. A/CN.4/101. 

116 The subject, but not the phrasing, of the items is attributed to David Hunter 
Miller, Treaties and Other International Acts of the United States of America, Plan 
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‘‘Unperfected treaties’’ are those which have not gone into force and 
are not pending. Bilateral texts are historical;**’ multilateral texts 
usually have gone into force between other signatories.*** 

A treaty signed but not yet ratified is not legally binding, being con- 
eluded but not yet in force. Those who wish can call it morally binding. 
The Permanent Court of International Justice observed that, in the period 
between signing and entry into force of an instrument, the signatory, 
though not obliged to act in accordance with its terms, should not act 
contrary to the intendments of such instrument.**® 

Technical arrangements made pursuant to or confirmed by political 
agreements, especially if originating with or entrusted to governmental 
authorities outside of the foreign relations department, if not optionally 
made a part of the agreements, are not international agreements.**° 

Unilateral acts which authorize or establish relations with foreign states, 
including papers relating to recognition of a state or government and those 
relating to the establishment and maintenance of diplomatic intercourse, 
as well as those which establish a relation by means of national statutory 
or other action, are not treaties.'** Unilateral declarations, ete., which 


of the Edition, Vol. I, pp. 3-14; Harvard Research, Law of Treaties, loc. cit. 710-722; 
5 Repertory of United Nations Practice, Art. 102, pars. 22-28. 

117A Convention on Pacific Sockeye Salmon Fisheries of Sept 2, 1919 (Foreign 
Relations, 1919, Vol. I, p. 229) failed; others of May 25, 1920, and March 27, 1929 
(ibid. 1920, Vol. I, p. 387, and 1929, Vol. II, p. 55) were followed by the Convention 
with Canada of May 26, 1930, which went into force July 28, 1937, Treaty Series, No. 
918; 50 Stat. 1355; 184 L.N. Treaty Series 305. 

118 The Treaty of Peace with Germany, Versailles, June 28, 1919, went into force for 
all signatories except China, Ecuador, the Hedjaz and the United States. 

119 In the Mavrommatis Jerusalem Concessions Case the Permanent Court of Inter- 
national Justice, asserting that there were precedents for the point, said that the 
parties had conducted their negotiations ‘‘on the basis of Protocol XII’’ since its 
signature, the applicant not being under ‘‘an immediate obligation to conform to these 
provisions.’’ Ser. A, No. 5, pp. 31, 32, 34, 35; 1 Hudson, World Court Reports 316, 
317, 319. The concession was examined under the provisions of the Palestine Mandate, 
July 24, 1922, as complemented by the Protocol, signed July 24, 1923 (28 L.N. Treaty 
Series 203), which was not in force during the negotiations. 

120 This position existed in the League of Nations. Notes of Sept 10 and 15, 1920, 
between Belgium and France, which confirmed a military understanding of Sept. 7, 
were registered under Art. 18 of the Covenant, 2 L.N. Treaty Series 128. An agitation 
arose for registration of the military understanding, which was not presented. An 
Advisory Committee of Jurists proposed certain amendments to the Covenant, but they 
were not approved by the Assembly. The military understanding remained secret, 
subject to revision, which last occurred March 6, 1936. The United Kingdom on 
Feb. 26, 1921, informed the Secretary General that in its opinion certain financial 
agreements were not registrable as treaties (Official Journal, 1921, p. 224). Harvard 
Research, Law of Treaties, loc. cit. 913; Foreign Relations, The Paris Peace Conference, 
1919, Vol. XIII, p. 138 (The Treaty of Versailles and After, State Dept. Publication 
2724 or 2757). 

121 Acts of Congress and Presidential proclamations in the United States have had 
the effect of establishing the equivalent of treaty relations in some fields where the 
Government was not ready to conclude treaties. An instance is the evolution of 8 
British Order in Council, Jan. 9, 1863, on the ‘‘rules of the road at sea’’ into the 
regulations of the Conventions on Safety of Life at Sea, May 23, 1929, and June 10, 
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ean be identified as parts of the ‘‘disjunctive exchange of notes’’ described 
above are excepted. 

Legislation of two or more states which is reciprocally complementary 
and which establishes an international relation constitutes an international 
act, not strictly a treaty.**? 

Diplomatic correspondence resulting in a consensus which is not formal- 
ized in an exchange of notes or other treaty form is not prima facie a 
treaty. Politically it may acquire a pseudo-treaty status or remain a fixed 
point of international policy.*** 

Territorial acquisition or loss is a primary subject for regulation by 
treaty, but it is not exclusively so and it is not practicable in all cases to set 
forth specific instruments adequately recording the legal obligations.*** 


1948 (4 Treaties, Conventions, ete. 5134; 136 L.N. Treaty Series 81; T.I.A.8., No. 
2495; 3 U. S. Treaties 3450; 164 U.N. Treaty Series 113; 1948 regulations, T.1.A.S., 
No. 2899, 4 U. S. Treaties 2956). The original rules were revised at two conferences 
in 1884 and 1889 and were made internationally effective for many years by national 
enactment. The United States enacted the Revised International Rules and Regulations 
for Preventing Collisions at Sea verbatim on March 3, 1885 (23 Stat. 438), but they 
were not concurrently in force between states until July 1, 1897 (29 Stat. 885), and 
were not put into treaty form until a generation later. 

Presidential proclamations have declared a statute of Congress operative or not 
operative as to a particular country. Miller, op. cit. 139-156, gives a list of proclama- 
tions affecting foreign relations 1793-1931, and classifies them under 20 headings, 
ibid. 157-173. Several have become treaty subjects. Copyright, long handled by 
proclamation, is also covered by the Universal Copyright Convention (Treaties in Force, 
1955, pp. 227-234). Ship loadlines (46 U.S.C. sees. 85d, 88d) are now subject of the 
convention of July 5, 1930, 135 L.N. Treaty Series 301; 4 Treaties, Conventions, ete. 
5287, 5348. Reciprocal vessel inspection (46 U.S.C. sec. 362), tonnage dues (ibid. 
sec. 141) and tonnage measurement (ibid. sec. 81) are arranged both by national 
reciprocal action and by treaty. 

122 Annexation of Texas to the United States was the object of a treaty signed 
April 12, 1844, which was rejected by the Senate and thus became an ‘‘unperfected 
treaty.’’ President Tyler recommended that its terms be adopted by an ‘‘act to be 
perfected and made binding on the two countries.’’ Congress on March 1, 1845, adopted 
a Joint Resolution calling for annexation and giving the President the option of doing 
it by treaty ‘‘or by articles to be submitted to the two Houses of Congress.’’ Texas 
responded by a Joint Resolution of its Congress and an Ordinance of a Convention, 
dated June 23 and July 4, 1845. President Polk in his message of Dec. 2, 1845, called 
these documents ‘‘the compact of their union,’’ and Congress by Joint Resolution on 
Dee. 29, 1845, admitted Texas as a State. 4 Miller, op. cit. 689-739. 

123 An instance is the China ‘‘Open Door’’ correspondence in 1899-1900 by the 
United States with France, Germany, Great Britain, Italy, Japan and Russia. 1 
Malloy, Treaties 244-260. This has much the appearance of exchanges of notes, 
varying in responsive identity. Secretary of State John Hay on March 26, 1900, in- 
formed the other states that he regarded the undertaking as final, but none confirmed 
that conclusion. 

124 Neither ownership nor boundaries of territory can be determined solely by treaty 
instruments in some parts of the world or in all cases. It would be desirable if all 
boundaries were specifically described in formal treaties, but many of them rest on the 
evidence of assembled data not processed into an agreement. 1 Miller, op. cit. 9, 
refers to the Island of Navassa, site of a lighthouse, the ownership of which would 
require a monograph to record; citing the review of the documents in Jones v. U. S., 
137 U. 8. 202, 205, 217 (1890), he comments that the ‘‘form by which such acquisition 
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Arbitral awards or decisions of international commissions for settlement 
of private or governmental damage or monetary claims are not parts of 
the compromis or other instrument which established them; they are 
judicial, not executive, acts. Nevertheless, international awards or de- 
cisions of a territorial character by tribunals, which are accepted by the 
parties to the compromis, can be regarded as parts of that instrument, 
because the intention was to obtain from the tribunal a conclusion having 
a permanent or at least a definitively future international effect.** 

Loan agreements between governments and between governmental agen- 
cies are or are not treaties, broadly speaking, according to whether or not 
they are intrinsically political or financial. Loans to governments or 
specifically to their agencies directly from the public funds (the Treasury) 
in principle are made by treaty.**® Loans in money or kind from a 
governmental agency to a similar agency of another government may be a 
treaty or contractual transaction, according to the authority of the lending 
agency.'*” A governmental agency, operating with its own appropriated 


is achieved is quite immaterial’’ and it ‘‘may be by an international agreement which 
is not in any’’ sense a treaty. 

Reports of delimitation commissions set up under the terms of a treaty to define 
boundaries are not treated as part of the treaty, though their data may be incorporated 
in a subsequent treaty. See Alexander Marchant, Boundaries of the Latin American 
Republics 1493-1943 (State Dept. Pub. 2082). 

125 The Island of Palmas Award (22 A.J.I.L. 867 (1928), 2 Int. Arb. Awards 829 
is illustrative. 

126 During the war of 1914-18 some states made Treasury loan agreements in precise 
amounts, but the United States extended lines of credit followed by funding agreements 
negotiated by the World War Foreign Debt Commission, which in no case was able 
to realize the conditions of the Act of Congress of Feb. 9, 1922 (42 Stat. 363). Each 
settlement, therefore, was separately approved by Congress as an amendment to that 
Act. The agreements were regarded as Treasury or statutory acts, though some other 
states (France, for instance, 100 L.N. Treaty Series 28) handled them as treaties. The 
‘*Hoover Moratorium’’ of 1932 was effected by interdepartmental agreements, U. S. 
Treasury, Report of the Secretary, 1932, pp. 290 ff.; Treaties in Force .. . 1941, 
pp. 175-180 (State Dept. Pub. 2103). 

Under the Act of March 11, 1941 (55 Stat. 31), lend-lease master agreements were 
made with governments ‘by an independent agency acting for the President and all, 
except those with 18 American republics, were published in the Executive Agreement 
Series. The Department of State, to which lend-lease functions were transferred Sept. 
27, 1945, negotiated settlements which have been published in the Treaties and Other 
International Acts Series. Thirty-Seventh Report to Congress on Lend-Lease Opera- 
tions . . . Dec. 31, 1955, ‘‘Status of Nations’’ table, pp. 15-21. 

127 Ministries of finance as part of an executive branch ordinarily make grant or loap 
agreements, though they may be provided for in the terms of a political treaty, as was 
formerly frequent in the case of subsidies. For many years before 1920 China was 
a party to many financial transactions, mostly covered by treaty provisions, but sub- 
stantively being agreements for governmental agencies to undertake some project such 
as railroad construction with funds furnished by the foreign government directly or te 
a contractor; see John V. A. MacMurray, Treaties and Agreements with and concerning 
China, passim. Since 1948 the Congress of the United States has appropriated funds 
to the President for distribution abroad by a governmental agency, latterly under the 
Mutual Security program. Allocation is controlled in varying details by statute, and 
the Defense Department and the International Co-operation Administration and its 
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funds, which makes loans to a government or its agency does so by ‘‘agree- 
ments’’ of a fiscal rather than a diplomatic quality.’** Central banks, 
including the Federal Reserve System, have great freedom of action in 
relations with each other, all technical and non-diplomatic.*** The Inter- 
national Bank for Reconstruction and Development makes loans to its 
member states, their political subdivisions and enterprises in those states; 
it registers loan and guaranty agreements made with states.**° In these 
five types of intergovernmental loan agreements the difference between the 
treaty or contractual agreement, on analysis, depends upon the source of 
the authority under which it is made. 

Documents resulting from the execution of treaties are not themselves 
treaties, unless so drafted, though a treaty provision may be carried out 
by a subsequent treaty. Execution or fulfilment of a treaty may be ex- 
pressed in diplomatic correspondence, action by a body set up by it or by 
agencies already existing or established for the purpose. Diplomatic cor- 
respondence or arbitral awards relating to the interpretation or applica- 
tion of a treaty bear the same relation to the treaty that court decisions 


predecessors distribute funds by means of ‘‘ project agreements’’ (FOA-10—5) between 
one of them and an agency of a foreign government, which internally may act in virtue 
of an authorization deemed to be a treaty by it. 

128Government corporations employing public funds have become a familiar phe- 
nomenon. Those which export money to foreign governments or their agencies may 
be illustrated by the Export-Import Bank of Washington (59 Stat. 526) which is to 
aid ‘‘in financing and to facilitate exports and imports and the exchange of com- 
modities between the United States ... and any foreign countries or the agencies 
or nationals thereof.’’ It purchases its capital from the Treasury and extends a 
eredit line to suecessful applicants, which include states, their corporate ministries, 
state corporations, their political subdivisions and municipalities. Loan agreements 
for the credits granted conform to the bank loan agreement, the agency rather than 
the government being the creditor. As agent for the United States, the Bank on Dec. 
23, 1954, loaned $100,000,000 to the European Coal and Steel Community, in virtue of 
the loan agreement of April 23, 1954 (T.LA.S., No. 2945; 5 U. 8. Treaties 525). 

129 Central banks engage in a variety of international financial transactions of a 
highly technical nature, and within their fields are in large measure autonomous as 
special agencies of governments distinct from ministries of finance. Laws establishing 
them grant them large powers in dealing with other central banks, with which they make 
agreements that are not regarded as treaties. For the international powers of the 
Federal Reserve Board and System, see 12 U.S.C. 348". Cognate with such agreements 
may be mentioned the Monetary Agreement of Sept. 25, 1936 (15 State Dept. Press 
Releases 267) between the governments of the United States, France and the United 
Kingdom, Belgium, The Netherlands and Switzerland adhering. Agreements by the 
International Monetary Fund with member states are treated similarly to those of 
central banks. 

180 The International Bank for Reconstruction and Development in general uses the 
form of agreement developed by the commercial banks of London and New York. It 
does not use the general bond employed by interstate instruments. Member states are 
parties to both loan and guaranty agreements, the latter underwriting loans to private 
enterprises. The Bank regards agreements with states as registrable under Art. 102 of 
the Charter, but goes no further. For samples of both types see U.N. Treaty Series, 
Vols. 153-155. Loan Regulations Nos. 3 and 4 which are accepted in toto in agreements 
are registered, and an office memorandum discusses the registrability of various related 
or supporting documents. 
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and administrative regulations bear to a municipal law. Numerous matters 
handled by treaty require caretaking by a continuing or expert body; the 
functions and powers of these bodies are defined in the instruments. The 
bodies produce decisions which implement the treaty but are seldom made 
an integral part of it.*™ 

Documents enabling the negotiation and validation of treaties are not 
treaties in principle. Full powers are a personal paper, exhibited and 
retained by the individual; credentials are addressed to the accrediting 
entity ; other powers attach to the office and are not exhausted in a treaty 
transaction. Documents relating to entry of a treaty into force, exchange 
of ratifications, deposit of accessions, communication of reservations, ete., 
are parts of the file of each government for bilateral treaties or of the 
depositary for multilateral treaties; their content is attested to those con- 
cerned, but they are not usually circulated as documents. There are ex- 
ceptions, such as a procés-verbal of deposit of ratifications of a multilateral 
treaty, which specifies that it shall enter into force when certain states 
have ratified..** Much of the data referred to is included in the Presi- 
dential proclamations by which treaties of the United States are published. 

Political subdivisions of states do not properly make treaties, though 
they may make ‘‘agreements’’ in some instances. There are exceptions 
Swiss Cantons, by Article 7 of the Swiss Constitution, may conclude be- 
tween themselves ‘‘conventions on subjects of legislation, administration 
or justice,’’ not repugnant to the Constitution or rights of other Cantons, 
and by Article 9 ‘‘retain the right to conclude with foreign states treaties 
on matters concerning public economy, relations of vicinage or police.’’*™ 
The Soviet revision of the U.S.S.R. Constitution in February, 1944. 
granted the Republics the right to make ‘‘agreements’’ with neighboring 
states (Article 18A), ‘‘treaties’’ being reserved to the Union (Article 
14a). Interstate compacts in the United States are made with the consent 
of Congress and in some instances may include Canadian Provinces.*™* 


181 Only suggestions of the scope of this type of document can be given here. The 
International Joint Commission (Art. VIII, Convention on U. S.—Canadian Boundary, 
Jan. 11, 1909) and the Alaskan and Mexican Boundary Commissions illustrate bilateral! 
bodies. The Conference of Ambassadors (The Treaty of Versailles and After, pp. 7-8 
and passim, State Dept. Pub. 2724 or 2757), which adopted 2,957 resolutions, and the 
Council of the North Atlantic Treaty Organization (Art. 9, Treaty, 34 U.N. Treaty 
Series 243; T.I.A.S., Nos. 1964, 2390) illustrate plurilateral implementing organs. 
The functions of the organs of the specialized agencies of the United Nations and 
the specifie regulatory powers given to the International Consulting Committees of 
the Telecommunication Union and to the Congress of the World Meteorological Organi- 
zation illustrate the sub-treaty management of a field on the multilateral level; see 
comment on Regulations, supra. 

182 For example, the procés-verbal to the Protocol Relating to Military Obligations 
in Certain Cases of Double Nationality, The Hague, April 12, 1930, 178 L.N. Treaty 
Series 227; 4 Treaties, Conventions, ete. 5261. 

138 Max Huber, ‘‘The Intercantonal Law of Switzerland,’’ 3 A.J.I.L. 62 (1909); 
Harvard Research, Law of Treaties, 29 A.J.I.L. Supp. 700 (1935). 

184 The Northeastern Forest Fire Protection Compact, 63 Stat. 271. The Act of 
May 27, 1955 (69 Stat. 66), on mutual aid in fire protection authorizes agreements with 
‘‘any governmental entity or public or private corporation or association which main- 
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Concordats concluded between the Pope as head of the Holy See and 
states are not treaties, but the Pope as head of Vatican State has the 
capacity to make treaties and a concordat concluded by him in that 
capacity would be a treaty.’*° 

International organizations set up by treaties between states have the 
capacity to make treaties in executing their constituent functions, but have 
not the power to transmit that capacity beyond their own subsidiary 
agencies. Thus the Secretariat declined to register agreements between the 
United Nations and national committees for the United Nations Appeal for 
Children campaign.'** 

Agreements between states and international organizations which were 
not intergovernmental, such as the International Tuberculosis Campaign 
and the International Committee of Military Medicine, or which were not 
invested with treaty-making capacity by the inter-governmental agree- 
ments constituting them, such as the International Patents Institute, were 
not registered.**" 

The area of foreign relations lying between policy determination and 
treaty-making is a difficult one to explore, but the line should be sharply 
drawn to keep separate subjective political positions and objective legal 
obligations. The Secretariat of the United Nations says: 


Minutes of meetings between the representatives of Governments, 
where a majority of items minuted involved observations of fact, ex- 
planations, statements of views or notes of matters left for further 
consideration, were not considered to constitute, in themselves, a treaty 
or international agreement in the sense of the Charter.*** 


That statement suggests that someone has tried to register conference 
proceedings, leaving to the Secretariat the responsibility for sorting out 
what was intended to be of treaty quality. No one can object to that 
description of the type of papers that do not ‘‘in themselves’’ constitute 
treaties, but the matter can be spelled out a little more fully: 


Travaux préparatoires, of course, are not part of a treaty, and are 
used for its interpretation only when necessary to get its meaning.**® 

Final Acts of conferences are treaties or parts of treaties only insofar 
as they can be legally related to treaty instruments contained in them 
or concluded by the conferences. 

Communiqués, joint statements, protocols of proceedings of meet- 
ings are not themselves treaties, though they may contain instruments 
which the participants decide to treat as such. Agreements or declara- 


tains fire protection facilities in any foreign country.’’ Under the Bridge Act (34 
Stat. 84), several international bridges have been built. 

185 Harvard Research, Law of Treaties, 29 A.J.I.L. Supp. 702-703 (1935). 

1865 Repertory of United Nations Practice, Art. 102, par. 31 (a) and (b). 

187 Ibid, 1388 Ibid. par. 31 (e). 

189 Edvard Hambro, The Case Law of the International Court, citations nos. 57-70. 
The minutes of interpretation accompanying the Treaty of Friendship, Commerce and 
Navigation with Ireland, Jan. 21, 1950 (1 U. S. Treaties 785) are an example, as are 
the papers printed with the French Convention on Double Taxation, June 22, 1956 
(Sen. Exee. J, 84th Cong., 2d Sess.). 
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tions at such meetings to take action or pursue a course are decisions 
of policy and are travaux préparatoires only if they result in treaty 
provisions. '*° 


The principle that only the entity responsible for the conduct of foreign 
relations makes treaties precludes dependent territories and protectorates 
from being independent parties to a treaty: 


Agreements between states (or international organizations) and gov- 
ernments of dependent territories were considered as international 
agreements for the purpose of Article 102 only if it was possible to 
establish that the agreement concerned was formally binding on the 
state responsible for the conduct of [its foreign relations as] a party 
to the agreement.'** 


Resolutions, adopted by the Assembly of a specialized agency in the 
performance of its functions pursuant to the provisions of the Consti- 
tution of the agency concerned, were not considered as subject to 
registration.'** 


A decision of an organ of the United Nations taken in virtue of a treaty 
provision is ‘‘not considered as an international agreement requiring 
registration.’’ 

Resolutions and recommendations of the organs of international organi- 


140 The Declaration of Four Nations on General Security, Nov. 1, 1943, of the Moscow 
Conference of Foreign Ministers as a directive resulted in the Dumbarton Oaks Conver- 
sations; the Yalta decision on a Security Council voting formula became an instruction 
to the delegations of the participants at Yalta, who succeeded in incorporating it in the 
Charter as Art. 27. 

The much-diseussed agreement regarding entry of the Soviet Union into the war 
against Japan, signed by Stalin, Roosevelt and Churchill Feb. 11, 1945, was defined in 
an aide-mémoire of the United States to the Japanese Government Sept. 8, 1956 (35 
Dept. of State Bulletin 484) thus: ‘‘the United States regards the so-called Yalta 
agreement as simply a statement of common purposes by the then heads of the par- 
ticipating powers, and not as a final determination by those powers or of any legal 
effect in transferring territories.’’ The agreement was published by Secretary of State 
Byrnes as Exec. Agr. Ser., No. 498 and was carried over at 59 Stat. 1823. 

1415 Repertory of United Nations Practice, Art. 102, par. 31 (d). 

142 Loc. cit. par. 31 (f). 

148 Annex XI, par. 3, of the Treaty of Peace with Italy, Feb. 10, 1947 (49 U.N. 
Treaty Series 215), provided that the parties would accept the recommendations of the 
General Assembly on the disposal of the former Italian colonies. Resolution 289 (IV), 
Nov. 21, 1949, set up Libya to be an independent and sovereign state by Jan. 1, 1952; 
provided that in 10 years Italian Somaliland should be an independent sovereign state, 
being administered in the interim period by Italy under the international trusteeship 
system; and that Eritrea should be placed under a commission which would determine 
the wishes of the inhabitants as well as the claims of Ethiopia for access to the sea. 
Subsequently resolutions 390 (V), 515 (VI), 617 (VII) and 855 (VIII) implemented 
what constituted sovereign acts, none of which was considered a treaty. 

The Council of Foreign Ministers, in preparing the Italian treaty, proposed to assig2 
certain duties to the Security Council, which accepted the charge by resolution of 
Jan. 10, 1947. The Secretariat held that there was no indication that the Security 
Council ‘‘intended to conclude a separate international agreement on behalf of the 
Organization.’’ 5 Repertory of United Nations Practice, Art. 102, par. 31 (g). 
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zations—the Assembly and Council of the League of Nations, the General 
Assembly, Security Council, Economic and Social Council and Trusteeship 
Council of the United Nations—are not treaties but are limitatively legal 
obligations of the Member States as international acts. As consensual 
decisions they engage the good faith of Member States, each of which is 


entitled to assume acceptance by the others at least until notified other- 
144 


wise. 

Statements of aims or aspirations, however important in themselves, are 
not treaties,'*® not expressing legal obligations. 

Agreements on particular points are not of treaty quality until in- 
corporated in such an instrument or individually formalized.**® 

Agreements in meetings to do something in the future or to make effec- 
tive certain provisions constitute political promises, without treaty quality. 
Many actual pacta de contrahendo, agreements to agree, do exist and often 
create difficulties of realization by reason of changing events unforeseen 
at the time of their conclusion. 

This list of documents that should not be regarded as treaties is sug- 
gestive rather than exhaustive. Independent states possess free will and 
are able to put into treaty form anything they can agree to. Policy is 
flexible; the treaty structure is precise. A state is therefore well advised 
to make fully clear what it is willing to be bound by under the rules of 
law and what it proposes to deal with by argument and accommodation. 


144 Writing of the adoption of the Stimson doctrine of non-recognition by the As- 
sembly of the League of Nations on March 11, 1932, the late James L. Brierly stated: 
‘*. . . it is certainly not lightly to be departed from, and ordinary decency requires that 
it should not be departed from without notice to and consultation with the other con- 
curring members’’ (16 Brit. Yr. Bk. of Int. Law 160 (1935)); F. Blaine Sloan, 
‘‘The Binding Force of a ‘Recommendation’ of the General Assembly of the United 
Nations’’ (25 idem. 1-34 (1948) ). 

145 Reference is made to the Atlantic Charter, Aug. 14, 1941, the Pacific Charter, 
Sept. 8, 1954, and the Declaration of Washington, Feb. 1, 1956. The Atlantic Charter, 
however, acquired treaty status as an annex to the Declaration by United Nations, Jan. 
1, 1942, which was in force as an alliance against the Axis Pact of Sept. 27, 1940, 
until the latter’s dissolution with the surrender of Germany May 7, 1945. 

146In 1929 the Economic Committee developed a formulation of the most-favored- 
nation clause which was approved by the Assembly of the League of Nations and sub- 
sequently incorporated in trade agreements of the United States and other countries. 
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EDITORIAL COMMENT 


TREATIES, THE SENATE, AND THE CONSTITUTION: SOME CURRENT QUESTIONS 


It may be useful to record briefly in the JouRNAL three relatively un- 
publicized contemporary problems of treaty law. These developments 
present unusual aspects of the relationship of the Senate’s treaty powers 
to the making or changing of Federal statutory law. It may well be that 
the ways in which these problems, or some of them, are approached and 
solved may come to have a place in the Constitutional history of the 
treaty power in the United States. 


1. Senator Bricker and the Conservationists: The 
Senate and the Courts 


A publication of the Wildlife Management Institute reported recently * 
a correspondence with Senator Bricker regarding the effect of his pro- 
posed Senate Joint Resolution 3 upon the Migratory Bird Treaty between 
the United States and Canada. The Senator pronounced himself as op- 
posed to ‘‘any amendment which would make it impossible for the United 
States to fulfill its obligations under that treaty’’ and continued: 


The Migratory Bird Treaty would not be affected by Section 1 be- 
cause it was made in pursuance of the Constitution ; involved a subject 
of genuine international concern; and did not conflict with any con- 
stitutional provision. The Migratory Bird Treaty required implement- 
ing legislation by both Houses of Congress. Congress provided that 
legislation when it passed the Migratory Bird Treaty Act. If Sec- 
tion 2 of my amendment had been in effect at that time, the same 
legislation could have passed and that legislation would have been 
valid even though the power to enact such legislation might not have 
existed in the absence of the treaty. Section 3 of the amendment deals 
only with international agreements other than treaties.” 


It is interesting to note that Senator Bricker thus seems to accept the re- 
sult of Missouri v. Holland * as of continued validity under an altered Con- 
stitution. This would certainly seem to mark a difference in viewpoint be- 
tween Senator Bricker and those supporters of his earlier proposals who 
have concentrated their criticism upon the ‘‘centralist’’ philosophy of the 
Holland decision. 

However, the real importance of the Senator’s reported answer lies in 
what it implies with respect to the interpretation of the Constitution, 
should his amendment become a part of it. It will be recalled that before 
the Migratory Bird Treaty and its implementing legislation, a Federal 
legislative effort to deal with the problem without a treaty had been struck 


1 Outdoor News Bulletin, Vol. 11, No. 6, March 29, 1957, issued bi-weekly by the 
Wildlife Management Institute, 709 Wire Bldg., Washington 5, D. C. 

2 Ibid., p. 2. 

3252 U. 8. 416 (1920). 
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down by the lower Federal courts.* The opinion of Holmes, J., in the 
Holland case turned on the difference in language between the supremacy 
clause for Acts of Congress (‘‘in pursuance of the Constitution’’) and 
for treaties (‘‘made under the authority of the United States’’). It has 
been commonly assumed that Senate Joint Resolution 3,5 Section 1, which 
provides that ‘‘a treaty or other international agreement not made in pur- 
suance of this Constitution shall have no force or effect,’’ had meant to 
remove the differentiation now present in the supremacy clause between 
‘treaty law’’ and ordinary Federal legislation. In his answer to the con- 
servationists Senator Bricker suggests another concept of ‘‘in pursuance,’”’ 
one which would not overrule Missouri v. Holland. 

What branch of the Government is to decide whether a treaty and its 
implementing legislation are ‘‘in pursuance’’ of the Constitution and 
hence valid, or not ‘‘in pursuance’’ and hence invalid, and by what tests? 
The normal answer to this question, under the generality of Section 1 of 
Senate Joint Resolution 3 would be: ‘‘The Supreme Court of the United 
States, Marbury v. Madison, ete.’’ But Senator Bricker’s answer to the con- 
servationists does not mention the principle of judicial review. Perhaps he 
meant only to give his view of what he understands the proposal to mean. 
Perhaps the suggestion is that the legislative history of Senate Joint 
Resolution 3 will make his point of view on the scope of the treaty power 
clear—certainly clearer than any such ‘‘liberal’’ viewpoint has previously 
been made in hearings on the predecessors of Senate Joint Resolution 3. 

Perhaps Senator Bricker’s reply to the conservationists merely gives his 
view that Federal regulation which once could only have been upheld 
under the treaty power (‘‘authority of the United States’’) can now be 
supported with assurance under the commerce power; 7.e., the Supreme 
Court probably would hold now that a Federal statute (with or without 
a treaty) dealing with migratory bird regulation would be ‘‘in pursuance”’ 
of the Constitution. If this is the case, then those who (unlike Senator 
Bricker) object to the Federal regulation of migratory birds and other 
like extensions of Federal power might well query what Article of the 


* The opinion in Missouri v. Holland cites U. S. v. Shauver, 214 Fed. 154 (1914) and 
U. 8. v. MeCullagh, 221 Fed. 288 (1915), both as supported by the rationale of Greer v. 
Connecticut, 161 U. 8S. 519 (1895). 

585th Cong., Ist Sess., introduced Jan. 7, 1957, read twice and referred to the Com- 
mittee on the Judiciary. The operative portions of this latest version of the so-called 
‘Bricker Amendment’? read: 

“*Section 1. A provision of a treaty or other international agreement not made in 
pursuance of this Constitution shall have no force or effect. This section shall not 
apply to treaties made prior to the effective date of this Constitution. 

“*Section 2. A treaty or other international agreement shall have legislative effect 
within the United States as a law thereof only through legislation, except to the extent 
that the Senate shall provide affirmatively, in its resolution advising and consenting 
to a treaty, that the treaty shall have legislative effect. 

“‘Section 3. An international agreement other than a treaty shall have legislative 
effect within the United States as a law thereof only through legislation valid in the 
absence of such an international agreement.’’ 

[Section 4 deals with voting procedure in the Senate on advising and consenting to 
treaties. 
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Constitution ought to be amended, the commerce clause or the supremacy 
clause.® 

On the face of it Senator Bricker seems to be laying down a new, three- 
fold (or possibly fourfold) test for the constitutionality of a treaty under 
the proposed amendment, and he appears to be applying the test as a part of 
the legislative history of Senate Joint Resolution 3. Some portions of the 
suggested test have been mentioned in dicta by the Supreme Court (‘‘con- 
flict with any Constitutional provision’’), and other portions of the test 
have been asserted to be good law by commentators and argued in cases 
(‘‘subject of genuine international concern’’).? Senator Bricker adds to 
these his interpretation of ‘‘in pursuance of the Constitution’’ and the 
intimation that a treaty which specifically provides that it shall not be 
self-executing is of a somewhat higher order of Constitutional acceptability.’ 
The foregoing opens the questions: (a) Where and in what detail should the 
tests be laid down, and (b) What institution (or institutions) of govern- 
ment shall have the power to rule specifically on the constitutional accept- 
ability of particular treaties? These are fascinating and important 
questions. 


2. New York and Niagara Power: The Senate and the 
House of Representatives 


Under the Federal Water Power Act of 1920° the Federal Power Com- 
mission is given jurisdiction to license power projects on any stream over 
which there is Federal jurisdiction, except such streams as Congress might 
expressly remove from the jurisdiction of the Federal administrative 
agency. The Senate had referred to it for its advice and consent a new 
treaty between the United States and Canada, signed in 1950, providing 
for the joint development of the scenic values of Niagara Falls and for 
an increased utilization of water flow for power production purposes. 
The Senate qualified its consent to the treaty by attaching a reservation: 


The United States on its part expressly reserves the right to provide 
by Act of Congress for redevelopment, for the public use and benefit, 
of the United States’ share of the waters of the Niagara River made 
available by the provisions of the Treaty, and no project for redevelop- 
ment of the United States’ share of such waters shall be undertaken 
until it be specifically authorized by Act of Congress.*° 


6 U. Constitution, Art. VI, 2nd par. 

7 Charles Evans Hughes, as President of the American Society of International Law, 
1929 Proceedings A.S.I.L. 194, as recorded in Bishop, International Law 83 (1953); 
see also part 2 of this editorial. 

8 Senator Bricker’s reference to the fact that the Migratory Bird Treaty was not 
self-executing but was implemented may imply that Sec. 2 of his proposal, as well as 
Sec. 1, is to be applied retrospectively as well as prospectively. See the last sentence of 
Sec. 1 (note 5 above) and compare the quotation from the Senator’s statement to the 
conservationists, supra, p. 606. 

® Now part of the Federal Power Act, codified, 16 U.S.C. $ 791a, et seq. 

10 Treaty between the United States and Canada Concerning Uses of the Waters of 
the Niagara River, Feb. 27, 1950, 1 U.S.T. 694, 699. 
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The Power Authority of the State of New York applied to the Federal 
Power Commission for a license covering the new flow made available under 
the treaty, contending that the Senate’s action was incompetent to remove 
the Niagara (as to the new water fall) from the jurisdiction of the Com- 
mission. The Federal Power Commission dismissed the application on 
the ground that it as a creature of Congress could not resolve the disputed 
issue of its jurisdiction raised by the Senate reservation."' Review is 
now pending before the Court of Appeals for the District of Columbia. 

A key issue in the case is whether the Senate reservation suffices to bring 
into operative effect (with respect to the substance of the reservation) 
the familiar principle of United States treaty law that conflicts between 
Acts of Congress and treaties are resolved in favor of the latter in time. 
The New York Power Authority contends that the Senate reservation does 
not relate to a matter of international concern and hence cannot partake 
of the treaty power in relationship to prior legislation. The power of 
the Senate has been defended.’” 

Thus, once again the substantive content of ‘‘of international concern’’ 
comes into issue, as does the réle of the courts versus other institutions 
of government with respect to the making of the determination as to a 
particular treaty or reservation. Issues such as these may well be settled 
soon by judicial decision, and further comment while they are sub judice 
will be foregone here. 

There is, however, another question, one which does not seem within 
the ambit of the current litigation. It is the question of the respective 
roles of the Senate and the House of Representatives in the law-making 
process, where under the Constitution (now or as amended) the Senate 
has a treaty function which the House does not have, but where the House 
can never legislate alone. There is an interesting parallel between the 
assumptions of the Senate in the case of the Niagara reservation and 
Section 2 of Senate Joint Resolution 3.'° The latter formulation for 
Constitutional change gives the Senate the power to prevent a self-execut- 
ing treaty from superseding a prior inconsistent Act of Congress; it also 
permits the Senate to do just the opposite and by two-thirds vote provide 
that a treaty shall have self-executing legislative effect. 

We know from precedent and the practices of treaty negotiators that 
treaties as signed do not always make it entirely clear whether they are 
intended to be self-executing or not; hence the ‘‘grammar test’’ of the 
United States Supreme Court.'* Heretofore instances in which the Senate 
by reservation has attempted to decide the issue have been rare. The role 
of the courts has become well established. 

Should the Senate by virtue of Constitutional amendment be given a 

‘1 JA 33-42, Nov. 30, 1956, dismissing application for license in project No. 2216. 

‘2 Henkin, ‘‘The Treaty Makers and the Law Makers: The Niagara Reservation,’’ 
56 Columbia Law Rev. 1151 (1956). 

18The parallel does not lose in interest when one reflects that very likely the 
Senators who sponsored the Niagara reservation do not see eye to eye with Senator 
Bricker on his proposals to change the treaty power. 


‘4 Robertson v. General Electrie Co., 32 F.2d 495 (4th Cir., 1929); Foster and Elam 
v. Neilson, 2 Peters 253 (1829); U.S. v. Pereheman, 7 Peters 51 (1833). 
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clear power to do that which is uncertain and disputed, namely, the 
competence to determine as between a prior bicameral act and its own 
unicameral act as to which is the law? Certainly the amendment would 
generally resolve in favor of Senate power what is now at issue for a 
narrower situation in the litigation between the State Power Authority 
and the Federal Power Commission. 

Despite the lack of any concrete evidence that the House of Repre- 
sentatives does concern itself about the steady increase of Senate power de 
facto throughout the field of lawmaking—an increase sometimes almost 
as much at the expense of executive power as of the legislative power of 
the ‘‘popular’’ branch of the national legislature—the policy question, 
and it is a big one, remains for decision: How much actual legislative 
power is it wise to lodge in one House at the expense of the other, either 
by Constitutional change or by toleration? 


3. World War II and the Italian Extradition Treaty: 
The Senate, the Executive and the Courts 


Argento resisted extradition to Italy,* arguing that no valid interna- 
tional agreement existed under which he could be extradited, because: (a) 
World War II extinguished, rather than merely suspended, the Extradi- 
tion Treaty of 1868, as amended; (b) Article 44 of the Italian Peace 
Treaty, providing that such bilateral treaties as each of the Allied and 
Associated Powers should desire ‘‘to keep in force or revive’’ should be 
notified to Italy, and the ensuing notification by the U. S. Department of 
State were ineffectual since the notification was not submitted to the 
Senate for its approval. 

The Circuit Court of Appeals for the Sixth Circuit held against Argento. 
It accepted the proposition that if war had extinguished the Extradition 
Treaty, its revival under Article 44 of the Italian Peace Treaty without 
Senate concurrence would not have been possible. Then, coming to grips 
with that ‘‘subject in respect of which there are widely divergent opinions,’ 
the effect of war on treaties, the court found that war merely suspended 
an extradition treaty. Remarking that the question of the effect of war 
on an extradition treaty seemed to be one of first impression and that 
neither of the classifications of Karnuth v. United States ** fitted, the court 
found the solution to its problem in ‘‘. . . the actual conduct of the two 
nations involved, acting through the political branches of their govern- 
ments.’’ The actual conduct of the political branches of the American 
and Italian governments indicated suspension and revival, not extinguish- 
ment and remaking, it was found. The court added: 


. . . There is, to be sure, a certain circuity of reasoning in deciding 
that the parties did not need to make a new treaty of extradition for 
the reason that they did not in fact make one. Yet it is exactly that 
pragmatic and cautious approach that, if the question is doubtful, the 
authorities enjoin. Terlinden v. Ames, 184 U.S. 270... . 


15 Argento v. Horn, 241 F.2d 258 (6th Cir., 1957); digested below, p. 634. 
16 Political treaties, on the one hand, and treaties for wartime conduct, boundary 
and private rights to lands on the other, 279 U.S. 231, 236 (1929). 
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One factor mentioned by the court probably has greater weight than 
its mere mention might suggest: The court found the Senate had ratified 
Article 44 of the Italian Peace Treaty without raising any question or 
expressing any point of view about the notification procedure. Suppose 
the Senate had in giving its consent to the Peace Treaty recorded its 
‘‘onderstanding’’: (a) that war terminates extradition treaties; or, (b) 
that the list of treaties notified under Article 44 would have to receive 
Senate concurrence. The approach of the opinion suggests that either 
Senate action would have changed the picture markedly. It is also of 
possible significance that court and counsel assumed throughout that as to 
extradition the international agreement which would justify the power 
would have to be a Senate-consented type of international agreement: 


That the Executive is without inherent power to seize a fugitive 
criminal and surrender him to a foreign nation has long been settled. 
Valentine v. United States, ex rel. Neidecker, 1926, 299 U.S. 5... ; see 
Factor v. Laubenheimer, 1933, 290 U.S. 276... 


While Congress might conceivably have authorized extradition in the 
absence of a treaty it has not done so. The law is clear... 


This recalls another area in which the executive agreement had been fore- 
closed.1*7 It is also an area where in practice the House has had no say, 
except to provide for the implementation of the action agreed between 
the Executive and the Senate.** 

But under this decision the courts still have the last say on some rather 
important questions. Query, the extent to which this judicial rdle could 
have been foreclosed or cut down by the Senate’s use of its power to qualify 
its consent to treaties by means of reservations, understandings and inter- 
pretations. 

Taken together, the three contemporary situations suggest that the 
questions for discussion, should proposals for Constitutional change in 
the treaty power again come up for serious attention, might well include 
questions other than those principally discussed in 1953-55. 

Covey T. OLIVER 


SOME QUESTIONS OF LEGAL RELATIONS BETWEEN COMMONWEALTH MEMBERS 


The emergence of Ghana as the ninth member of the British Common- 
wealth and the eighty-first Member of the United Nations draws attention 
anew to a unique and continuing experiment. There is a prospect of four 
additional members of the Commonwealth in the near future. Already 


't Editorial, ‘‘Exeeutive Agreements and Emanations from the Fifth Amendment,’’ 
49 A. J. I. L. 362 (1955). 

- Cf. Arthur Krock, editorial on the proposed Senate ‘‘understanding’’ on the Inter- 
national Atomie Energy Agency Treaty, New York Times, June 18, 1957, p. 32, col. 5. 
Mr. Krock supports the use by the Senate of ‘‘understandings’’ that treaties be not self- 
executing as a simple and desirable alternative to Senator Bricker’s proposed amendment. 
But see the discussion, infra Part 3. 

1 Malaya, the British West Indies, Nigeria, and the Federation of the Rhodesias and 
Nyasaland. 
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including about one fourth of the earth’s people (four fifths of the total 
number in the Commonwealth now being Asians), the associated states 
proceed in their co-operation and understandings within the wider frame- 
work of international law. In their relations inter se they are free to 
maintain special arrangements or to assimilate such rules as apply between 
them to ordinary rules of international law. 

Many of the relationships between Commonwealth members have in- 
vited analysis by specialists in international law, as, for example, those in- 
volving nationality, judicial assistance in such a matter as extradition, 
diplomatie protection, and most-favored-nation treatment. In the pres- 
ent comment it is proposed to consider but two aspects of a very large 
subject: (1) the position of the Commonwealth members with respect to 
judicial settlement of their disputes inter se, and (2) some recent develop- 
ments concerning jurisdictional immunities of the official representatives 
which the Commonwealth members exchange with each other. The first 
of these touches the question of an obligatory international jurisdiction. 
The second involves practice in the application of long-standing rules of 
customary international law. 


I 


When, about a decade after the launching of the League of Nations, 
the British Dominions faced the question of accepting the Optional Clause 
in the Statute of the Permanent Court of International Justice, they 
adopted a common policy with respect to disputes inter se. The latter, 
by the view which prevailed, were not international disputes within the 
meaning of the Statute, since the relations between the autonomous Do- 
minions (or between any of them and the United Kingdom) were not 
international.2, An Imperial Conference of 1926 had thought it would then 
be premature for the Dominions to accept the Optional Clause. By the 
understanding reached, there was not to be a move in this matter by any 
Dominion before discussion with the others. Canada initiated such dis- 
cussion in 1929. The sequel was acceptance of the Optional Clause by all 
the Dominions. All except the Irish Free State, however, reserved disputes 
inter se. The latter were, by the express wording of acceptances, to be 
settled in such manner as the parties had agreed upon or might agree 
upon.* 

Up to the present time there appears to have been no substantial change 
in this attitude. Of the eight states which composed the Commonwealth 
just before the admission of Ghana, six had in their acceptances of the 
Optional Clause excluded disputes with any other member of the Common- 
wealth.* Ceylon had not accepted the Clause, and Pakistan, while not 


2 See, for example, the remarks of Sir Cecil Hurst at a meeting of jurists in 1929. 
Minutes of the Committee of Jurists on the Statute of the Permanent Court of Inter 
national Justice, League of Nations Doe. C. 166.M.66.1929.V, pp. 71-72. 

3 Cmd. 3452. 

+India’s most recent declaration exeludes ‘‘disputes with the Government of a2) 
country which on the date of this Declaration is a member of the Commonwealth of 
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specifically excluding such disputes, had specified reciprocity, which would 
presumably preclude Pakistan’s being cited by a Commonwealth member 
which had made a specific reservation of disputes between it and an- 
other Commonwealth member.°® 

As early as 1929 an Imperial Conference had recommended that there 
be a Commonwealth tribunal. More explicit conference proposals of 
1930 looked to a plan whereby there would be, not a continuing machinery 
such as a permanent court, but boards chosen by the disputant states for 
the adjudication of particular disputes. All of the persons composing 
such boards were to be from within the Commonwealth. In the absence 
of ‘‘general consent’’ to obligatory arbitration, reference of any dispute 
was to be voluntary. The plan was to apply only to ‘‘justiciable’’ disputes.* 
Even within these limitations there has resulted no construction such as 
the Imperial Conference seems to have contemplated. 

As Members of the United Nations, the Commonwealth states are, of 
course, bound by the pacific settlement provisions of the Charter, in re- 
lation to each other as well as in relations with other Members of the 
United Nations. In the field of air navigation, Commonwealth members 
appear in their treaties inter se to have included compromissory clauses, 
but even these are primarily in terms of procedures which the parties 
shall agree upon. In some of these commitments, however, is the rule 
that if the parties cannot reach agreement as to composition of a tribunal, 
either of them may submit the dispute for decision by ‘‘any tribunal com- 
petent to decide it which may hereafter be established within the Inter- 
national Civil Aviation Organization or, if there is no such tribunal, to the 
Council of the said Organization.’’? 

Of the disputes which have developed between Commonwealth members 
since the establishment of the United Nations, that concerning Indians in 
the Union of South Africa and the Kashmir dispute are doubtless the 
most serious. Early in the history of the United Nations the Union of 
South Africa was agreeable to having the first of these referred to the 
International Court of Justice for an advisory opinion as to whether the 


Nations, all of which disputes shall be settled in such manner as the parties have 
agreed or shall agree.’’ 

There is some variation in the language of the declarations by the respective Com- 
monwealth states. Texts in I. C. J. Yearbook, 1955-1956, pp. 184-189, 194. 

5 On the legal effect of reciprocity in relation to other reservations, see C.H.M. Wal- 
dock, ‘‘Decline of the Optional Clause,’’ 32 Brit. Yr. Bk. of Int. Law 244, 254-261 
(1955-1956). 

* Imperial Conference, 1930: Summary of Proceedings, pp. 22-24; Robert A. MacKay, 
“‘The Problem of a Commonwealth Tribunal,’’ 10 Canadian Bar Review 338, 344 (1932). 

* Agreement in the form of an exchange of notes between the United Kingdom and 
Canada concerning the establishment of air communication between Canada and United 
Kingdom territories in the West Atlantic and Caribbean areas, signed July 17, 1947, 
Art. 9 (b), 28 U.N. Treaty Series 3. Compromissory clauses in comparable form 
oceur in at least fifteen agreements. In four of these (Pakistan-India, ibid. 143, 
Australia-Pakistan, 35 ibid. 23, India-Australia, ibid. 83, and New Zealand-Canada, 
77 ibid. 239) there is provision whereby, as a last resort, disputes may be referred to 
the International Court of Justice. 
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question was one of domestic jurisdiction. The move did not succeed, the 
Soviet Union’s spokesman suggesting that to treat the question as a legal 
matter would tend to ‘‘minimize the political importance and weaken the 
prestige of the United Nations.’’* There have been various suggestions of 
a possible réle for the International Court in the Kashmir dispute. One 
of the most recent, by a well-known British jurist, was to the effect that the 
fundamental questions involved could be decided by the Court.® As has 
been suggested above, however, there is apparently no existing commit- 
ment of India and Pakistan which would legally bind them to refer the 
dispute to this tribunal. 


II 


In the matter of representation, and in particular the immunities of 
official agents, the Commonwealth states have recently provided an illus- 
tration of co-operation along agreed lines. In this instance the situation 
of Eire, which is no longer a member of the Commonwealth, invited special 
attention. 

The development within the British Empire, and later in the Common- 
wealth, of the practice of sending high commissioners (as also the use of 
agents-general from Provinces) has been traced by various publicists.’ 
The office of High Commissioner apparently dates from 1880, when Canada 
had such a representative in London. Only after the first World War 
did the United Kingdom send high commissioners to the respective Domin- 
ions (the Governors General having functioned for such purpose of repre- 
sentation as was needed before that time).1‘ When Eire ceased to be a 
member of the Commonwealth, the nations which remained in that associ- 
ation began to send to Dublin official representatives with ranks determined 
by ordinary diplomatic usage. For some purposes of legislation in Com- 
monwealth states, however, the Republic of Ireland continues to be regarded 
as if it were not a ‘‘foreign’’ state in the full sense of that term. In the 
matter of their reception, high commissioners going to the United Kingdom 
are distinguished from ambassadors sent from other countries; the Com- 
monwealth Relations Office, rather than the Foreign Office, provides a 
channel of communication. 

Inevitably the question has arisen whether, and in what respects, the 


8General Assembly, Ist Sess. (Pt. Il), Official Records, Joint Committee of the 
First and Sixth Committees, Nov. 21-30, 1946, pp. 1-50, at p. 29. 

®In a letter to The Times (London) of March 5, 1957, Sir Ivor Jennings wrote in 
part: ‘‘The fundamental question is whether the State of Jammu and Kashmir is 
lawfully included among the territories of the Union of India by section 1 and the 
First Schedule of the Constitution of India. If the answer is in the negative, Kashmir 
is an independent state and the troops should be withdrawn. If it is in the affirmative, 
Pakistan would no doubt argue that the incorporation is temporary and conditional on 
the decision of the people after troops have been withdrawn. This question also 
could be decided by the International Court.’’ 

10 See, especially, Heather J. Harvey, Consultation and Cooperation in the Common- 
wealth, Ch. VIII (1952); G. P. deT. Glazebrook, A History of Canadian External 
Relations 150-151 (1950); Canada, Sessional Papers, 1880, No. 105. 

11 Heather J. Harvey, op. cit. 181, 184. 
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high commissioners which Commonwealth members accredit to each other 
are in fact different from fully titled diplomatic representatives which 
each of them exchanges with ‘‘foreign’’ states. Some bases for answers 
are to be found in legislative policy, much resulting from agreement of the 
Commonwealth members among themselves. In the matter of taxation and 
eustoms charges, United Kingdom Finance Acts of 1923 and 1925 placed 
high commissioners from the Dominions in as favorable a position as 
ambassadors accredited to Great Britain. Each Dominion had taken a 
similar step (with respect to high commissioners which it received) by 
1948. In that year, following a Conference of Prime Ministers, came 
the elevation of high commissioners to as favorable a position as that of 
ambassadors of foreign states in the matter of precedence. It remained 
to extend to them immunities equal to those which such ambassadors en- 
joyed. The means was to be legislation, upon the general lines of which 
there was agreement in principle through an exchange of telegrams in 
1949. The fact that in relation to each other the Commonwealth members 
did not regard themselves as foreign states was a stated reason for the 
means used. 

Legislation of the Union of South Africa in 1951, of the United 
Kingdom, New Zealand and Australia, respectively, in 1952,7* and of 
Canada in 1954,%* implemented the understanding. Discussion of the 
measures in the respective parliaments elicited various comments on the 
significance of what was proposed. While the legislation does not appear 
to have been considered controversial, some of the comments were not 
completely enthusiastic. Thus, in the British House of Commons there 
were suggestions that ‘‘when we place relations with the Commonwealth 
on something of a more formal basis and make our relations with them 
similar to those with foreign countries, we appear to detract from the 
family relationship which we have with the Commonwealth’’;** that the 
Bill was one of the the ‘‘progeny’’ of the British Nationality Act of 1948; ** 
and that (since the ambassador from the Irish Republic was to be a 
beneficiary of the legislation) it seemed ‘‘in order to obtain the privilege 
of being an ambassador, the ambassador of Ireland is to be treated as a 
High Commissioner.’’** One speaker observed that this was the first time 
the expression ‘‘Commonwealth’’ (as distinct from ‘‘Commonwealth ter- 


12 Diplomatic Privileges Act, 1951, Statutes of the Union of South Africa, 1951, p. 
1204. This Act did not make specific mention of any other countries, but defined 
‘‘diplomatie agent’’ to include high commissioner, ambassador, ete. 

18 Diplomatic Immunities (Commonwealth Countries and Republic of Ireland) Act, 
1952, Halsbury’s Statutes of England (2nd ed.), Vol. 32, p. 45; An Act to Confer 
Certain Immunities on the Representatives in New Zealand of Commonwealth Countries 
and the Republic of Ireland, Statutes of New Zealand, 1952, Vol. II, p. 1207; Diplo- 
matic Immunities Act, 1952, Commonwealth Acts, Australia (1952), Vol. 50, p. 235. 
The last-mentioned Act did not specifically mention the Republic of Ireland. 

14 Diplomatic Immunities (Commonwealth Countries) Act, Statutes of Canada, 1953- 
1954, Vol. I, p- 669. This Act does not refer specifically to Ireland. 

1 Parl. Deb., Commons, 1951-1952, Vol. 494, cols. 2447-2448 (italics inserted). 

16 Ibid., col. 2454. 17 Ibid., col. 2453. 
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ritories’’) had occurred in statutes of the realm, and suggested that 
‘*innovations without necessity are always undesirable.’’ ** 

While there was considerable variation from one Commonwealth state 
to another, the general purpose of this legislation was to accord to high 
commissioners (and, in the case of New Zealand and the United Kingdom, 
to the Irish ambassador) diplomatic immunities equal to those enjoyed by 
‘*envoys,’’ and to place these immunities on a basis of reciprocity. What 
was done in effect was to provide through legislation for application of 
the international law standard. There had been in Great Britain, prior 
to the legislation of 1952, a report by an interdepartmental committee on 
diplomatic immunity (which related to law and practice in general, and 
contained no specific reference to Commonwealth relations).‘° When the 
Australian legislation was under consideration, one member of Parliament 
expressed the opinion that ‘‘International law on the matter of diplomatic 
immunities still goes far beyond what is necessary to enable diplomats 
and members of their staffs to carry out their duties’’; the ‘‘whole matter 
of international law on this subject,’’ he thought, ‘‘should be altered.’’ *° 
In Canada, the Parliamentary Assistant to the Secretary of State for Ex- 
ternal Affairs admitted under questioning that no special legislation defined 
diplomatic immunities. He added that: 

Such powers as are in existence are under the rules of international 
law and they are in fact applied by the Canadian courts. ae 

Of the five Commonwealth members whose legislation has been noted 
above, two (Canada and New Zealand) included in the same Act provisions 
for immunities of persons performing consular functions. These im- 
munities were, in the case of persons accredited from other Commonwealth 
states, to be as wide as those enjoyed by persons coming from foreign states. 
In the case of the Republic of Ireland, that country’s Consular Conven- 
tions Act of 1954, while including a provision concerning reciprocity, made 
no specific reference to Commonwealth members; the legislation defined 
a ‘‘consular convention country”’ as ‘‘a country between which and the 
State a consular convention is in force dealing with some or all of the 
matters for which provision is made by this Act.’’ *” 

In the matter of diplomatic representation there developed in 1954, be- 


18 Ibid., Vol. 496, col. 1546. 

19 Cmd. 8460. The Committee was to consider: ‘‘(1) Whether the law or practice 
of the United Kingdom affords to the Governments, Government Departments and 
other state organs of foreign States a wider immunity than is desirable or strictly re 
quired by the principles of public international law in regard to property (including 
ships), transactions, any other act capable of creating legal liabilities, or any other 
matter. (2) Whether the law or practice of the United Kingdom affords to persons 
possessing diplomatic immunity an immunity in any respect wider than is desirable 
or is strictly required by the principles of public international law. (3) What, if any, 
changes in the law of the United Kingdom the Committee recommends should be made 
having regard to its answers to questions (1) and (2) and to the question of reciproc 
ity.”’ 20 Parl. Deb., Australia, Vol. 219, p. 1795. 

21H. of Com. Deb., Sess. 1953-1954, Vol. V, p. 5421. Cf. statement in British House 
of Lords, Parl. Deb., 1951-1952, Vol. 175, col. 581. 

2z Acts of the Oireachtas, 1954, p. 67. 
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tween Australia and the Republic of Ireland, a difficulty concerning the 
form of address in the Letters of Credence for the Australian Ambassador 
to Ireland.?* The difficulty resulted in Australia’s being represented at 
Dublin, for the period immediately following this, by a chargé d’affatres 
ad interim rather than an ambassador. 


III 


Developments which have been noted concerning provision for settlement 
of disputes of Commonwealth states inter se and concerning representation 
suggest a firm and continuing will to maintain between these states closer 
ties than they have with ‘‘foreign’’ states. It is possible for a new state 
carved out of what has been British territory to decline membership in 
the Commonwealth, as did Burma, or to drop out of membership therein, as 
did Eire. For those electing to remain in their peculiar association, there 
is perhaps maintainable a sense of community which makes less necessary 
(than would otherwise be the case) the full network of formal arrange- 
ments which independent states ordinarily utilize between themselves. At 
the same time, the development of dangerous tensions between certain 
Commonwealth members raises questions of the possibly greater efficacy 
of international organization law as compared with a type of optional 
intra-family procedures. The granting by a Commonwealth member to 
diplomatic representatives of other Commonwealth states of immunities 
equal to those granted envoys of ‘‘foreign’’ states marks another step 
toward the full application of international law in the relations of Com- 


monwealth states inter se. i 
Rosert R. WILson. 


“3 See statement on ‘‘ Australian Representation at Dublin,’’ in Current Notes on 
International Affairs (Department of External Affairs, Australia), Vol. 25, No. 1 
(Jan., 1954). It was reported that the Minister for External Affairs (Casey) : 

“*. . . had made every possible effort, on behalf of the Australian Government, to 
secure agreement. The one point of disagreement was the form of address contained 
in the Letters of Credence. The Government of the Republic of Ireland had insisted 
that the letters must be addressed to ‘The President of Ireland.’ Unfortunately, 
Article 2 of the Irish Constitution states that ‘the national territory consists of the 
whole island of Ireland, its islands and the territorial seas.’ Letters of Credence of the 
chief diplomatic representatives of Australia are signed by the Queen. Mr. Casey said 
that neither the Australian Government nor he himself would consider asking the Queen 
to do something in her capacity as Queen of Australia which would embarrass her in 
her eapacity as Queen of the United Kingdom and Northern Ireland. It was impos 
sible for Australia to request her Majesty the Queen to sign Letters of Credence . . . 
containing a phrase which would appear to throw doubt upon the validity of Her 
Majesty’s title as Queen of the United Kingdom and Northern Ireland.’’ 

The Irish Minister for External Affairs (Aiken) was reported as having said, in 
January, 1954, that his Government had no intention of withdrawing the Irish Ambas- 
sador in Australia, as in the latter’s case constitutional difficulties had not arisen. The 
Minister was also reported as referring to a compromise with the United Kingdom 
whereby the eredentials of that country’s Ambassador to Ireland were addressed to 
President O’Kelly personally, and as saying that this compromise (in connection with 
which he mentioned the partition of Ireland) was ‘‘no precedent for two countries 


which have no quarrel.’’ Keesing’s Contemporary Archives, March 13-20, 1954, p. 
13466. 
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NOTES AND COMMENTS 


THE UNITED STATES AT THE HAGUE CONFERENCE ON PRIVATE 
INTERNATIONAL LAW 

In October, 1956, an Observer Delegation of the United States Govern- 
ment for the first time attended a session of the Hague Conference on Pri- 
vate International Law, which has as its purpose the progressive unifica- 
tion of the rules of private international law. The event has been much 
noticed and merits attention for a variety of reasons, internal and inter- 
national. 

The Hague Conference, the history of which goes back to 1893,? has be- 
come a permanent institution more recently. It has a permanent Bureau 
at The Hague and is in session every four years in principle. Eighteen 
European nations and one non-European, Japan, are at present members 
of the Conference; that is, they have ratified the convention which gives 
the Conference its status... From the common-law side, the United King- 
dom and Ireland belong to the Conference. 

After the seventh session of the Conference, held in October, 1951,* the 
suggestion was made to the United States Government that the United 
States accept membership in the Conference. The Government decided 
against joining, but responded favorably to the invitation to send observers 
to the next session of the Conference. 

The Eighth Session, called for October, 1956, had on its agenda two con- 
flicts questions relating to international sales of goods and one concerning 
maintenance obligations. Simplification of requirements of authentication 
for foreign public documents was also to be discussed. In the course of 
1955, the Department of State approached a number of organizations, 
including the American Society of International Law, the American Branch 
of the International Law Association, the American Bar Association, the 
American Law Institute, and the National Conference of Commissioners 
on Uniform State Laws, with the question whether they would wish to 
suggest to the Department the names of individuals to attend the Eighth 
Session of the Hague Conference as observers, without expense to the 
Federal Government. As a result of nominations made, four individuals * 


1 Charter of the Hague Conference on Private International Law, Art. 1. 3 Neder 
lands Tijdschrift voor Internationaal Recht 99 (1956), 102 U. of Pa. Law Rev. 363 
(1954). 

The references are collected in K. H. N., ‘‘The United States and the Hague Con- 
ferences on Private International Law,’’ 1 A. J. Comp. Law 269 (1952). 
See note 1 supra. 

+On this session, see Arthur K. Kuhn, ‘‘The Council of Europe and the Hague 
Conferences on Private International Law,’’ 46 A.J.I.L. 515 (1952). A translation 
of the four draft conventions adopted at that session has appeared in 1 A. J. Comp. Law 
275 (1952). Analysis in English: J. Offerhaus, ‘‘The Seventh Session of the Hague 
Conference on Private International Law,’’ 79 Journal du Droit Int. 1071 (1952). 

5 Messrs. Philip W. Amram, Washington, D. C.; Joe C. Barrett, Jonesboro, Ark.; 
Kurt H. Nadelmann, Cambridge, Mass.; Willis L. M. Reese, New York, N. Y. 
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were appointed, and attended the Conference as members of the United 
States Observer Delegation. 

The Conference lasted three weeks. At the conclusion, four draft con- 
ventions were approved,® dealing, respectively, with (1) the law applic- 
able to transfer of title in international sales of goods; (2) the conditions 
under which the parties to an international sale of goods may agree to 
submit controversies to the exclusive jurisdiction of a selected forum; (3) 
the law to govern the measure of support owed a minor child; (4) ree- 
ognition and enforcement of support decrees for the benefit of minor 
children. One of these conventions, on the law governing support owed 
a child, was signed immediately by seven governments. 

The Conference also chose topics for future work. Among them are 
the law to govern the form of last wills (topic suggested by the British 
Delegation) ; re-examination of the old Hague conventions on questions 
of status; agency in the field of contracts; simplification, or elimination, 
of requirements for authentication of foreign public documents.’ 

The work of the Conference is well prepared in advance of the sessions. 
On the basis of questionnaires prepared by the Permanent Bureau, com- 
mittees which meet at The Hague produce preliminary drafts. The 
member governments send in their observations on the drafts, and these 
observations are circulated at the time of the calling of the session of the 
Conference. 

At the recent session, as at previous sessions, the member nations were 
represented by their experts on conflict of laws, law professors and law 
deans, members of their highest courts, legal advisers and other ranking 
law officers. The technical discussions were illuminating, and this may 
be said especially of the debates in the committee dealing with the difficult 
question of what law shall govern transfer of title in sales. Unanimity was 
not always obtained. On the subject of transfer of title, for instance, in 
order to meet objections raised by the Scandinavian and English delegates, 
the convention provides that signatories may make a number of specified 
reservations. 

The American observers took a limited part in the debates. Upon re- 
quest or on their own volition they advised on American law as it is. 
They refrained from taking sides on questions on which there was a divi- 
sion. As observers, of course, they did not vote. The debates, it may be 
noted, are in French, the official language of the Conference. English may 
be used—and was used occasionally. The Conference staff furnished a 
translation in such cases. 

Toward the close of the Conference, the members of the United States 
Observer Delegation raised the question of possible advantages in having 

* Text of the Final Act, with the conventions, in 45 Revue Critique de Droit Inter- 
national Privé 746, and 39 Rivista di Diritto Internazionale 425 (1956). English 


translation of the conventions in 5 A. J. Comp. Law, No. 4 (1956). 
7 See Final Act, cited supra. 


8 List in M. H. van Hoogstraten, ‘‘Quelques notes sur la Conférence de La Haye de 


droit international privé (IV),’’ 3 Nederlands Tijdschrift voor Internationaal Recht 
307, 314 (1956). 
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the results of the Conference embodied both in draft conventions, which 
has been the practice of the Conference, and in draft uniform laws.° 
In their ‘‘Memorandum on Method,’’ which was circulated, they pointed 
to possible advantages over conventions of uniform laws, which can be 
improved easily; they referred to the American and Canadian experience 
with uniform and model laws; and they noted that difficulties, which, for 
federal systems, can result from internal distribution of legislative juris- 
diction, do not arise in the case of uniform laws, which may be adopted by 
the individual members of the federated state. The suggestion was sup- 
ported by the delegates of the United Kingdom. It found no favor with 
other delegates, especially the French and the Dutch, who stressed the 
importance of internationally binding agreements. It was apparent that 
the American and Canadian practice was not well known, particularly 
the system of uniform laws with a reciprocity clause by which effects 
analogous to binding conventions are achieved. The Conference felt that 
further study of the suggestion was needed and that it would be up to 
the governments of the member states to draw conclusions from the discus- 
sion. 

Was the experiment of having an Observer Delegation attend the session 
worth undertaking? The members of the Delegation have been unanimous 
in thinking that it was,’ independently of the merits of the four draft 
conventions and of whether the principles of one or the other may commend 
themselves for enactment in American law. A number of facts would in- 
deed seem to be beyond dispute. As a nation with ever-growing inter- 
national contacts, the United States is greatly interested in progressive 
unification of rules of private international law. The difficulties arising 
from differing conflicts rules are a daily concern of the American lawyer 
on the interstate level, and work on internal unification has been going 
on for a long time. Whether a conflict arises on the interstate level or in 
relation to a neighbor country or a nation more remote is a mere accident, 
and the need for greater uniformity on the international level is no less 
pressing. Work on unification, as done at The Hague, therefore, deserves 
support. Results can affect American interests. American views on 
desirable rules, therefore, should be made known and duly presented. 

Progress on unification is slow, even internally. Many questions are 
not ripe for codification, at least in the opinion of lawyers from the com- 
mon law world.*! But others are, and the very important question, for 


*See Actes de la Huitiéme Session de la Conférence de La Haye de Droit Inter 
national Privé (1957), sessions of Oct. 18 and 19, 1956, of Commission IV, Documents 
(1957). 

10 See Kurt H. Nadelmann and Willis L. M. Reese, ‘‘ The Eighth Session of the Hague 
Conference on Private International Law,’’ 12 The Record of the Association of tlic 
Bar of the City of New York 51 (1957), and forthcoming reports by Messrs. Philip 
W. Amram and Joe C. Barrett in the American Bar Association Journal and the Hand 
book of the National Conference of Commissioners on Uniform State Laws, respectively. 

11 Even in the civil law countries, a general codification of the rules of conflict of 
laws is opposed by many. See, e.g., the discussion on codification in the French Com 
mittee on Private International Law, Paris, May 20-21, 1955: Comité Francais de Droit 
International Privé, La Codification du Droit International Privé 298 (1956). 
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example, of the right to select in an international sales contract an ex- 
elusive forum for litigation is probably among them.** Even if practical 
results cannot be achieved immediately, international exchange of views 
is desirable. What comes out in discussions of the world’s leading spe- 
cialists is worthy of consideration everywhere. Inevitably, work like 
that undertaken at The Hague influences the evolution of the law in the 
courts. 

But the appearance of an American Observer Delegation at the Hague 
Conference has had other advantages. Notice has been given, not only 
that this country is interested in the work undertaken by the Conference, 
but also that the United States is capable of taking part in work on the 
progressive unification of conflicts law. Views are widely held abroad— 
not without our own fault—that the American Constitutional system pre- 
vents this country from co-operating in such work. They are being dis- 
pelled, and it will become clear at the same time that co-operation will 
be according to methods duly tested here and in accord with the American 
Federal system. If these methods are slow—not slow when the number of 
components of the Union is considered—they do not compare unfavorably 
with the limited results achieved in Europe with multilateral conventions. 
Only results, not method, are important, and the quality of drafts, rather 
than international commitments, secure uniformity in the long run. 

If this is what can be deduced from the appearance in 1956 of an 
American Observer Delegation at a conference on unification of rules of 
private international law, a step forward will have been made on 
the long and difficult road toward achievement of greater uniformity in 
conflicts law. Avenues for co-operation which seemed to be closed, have 
been opened finally, and progress has been made over past attitudes of 
American Administrations,'* exemplified only the other day by the failure 
of the United States Government to send observers to the International 
Conference on Maintenance Obligations, called by the United Nations, 
which had as basis for its work a draft convention modeled after the sub- 
stance of our own Uniform Reciprocal Enforcement of Support Act,** and 
where it was left to the Canadian Observer to explain the ‘‘federal prob- 
lem’’ and show the possibilities of Canadian co-operation on Provincial 
level.*5 


12 The Uniform Commercial Code, see. 1-105 (6), deals with the related question of 
selection of the law to govern the transaction. Recent eases in Federal courts on se 
lection of a forum: Wm. H. Muller & Co. v. Swedish American Line, Ltd., 224 F. 2d 
806 (2d Cir., 1955), 31 N. Y. U. Law Rev. 949 (1956); Siegelman v. Cunard White Star, 
221 F. 2d 189 (2d Cir., 1955). Cf. Restatement Second, Conflict of Laws § 117a 
(Tent. Draft No. 4, 1957) (‘‘fair and reasonable’’ test). 

13The history is in Kurt H. Nadelmann, ‘‘Ignored State Interests: The Federal 
Government and International Efforts to Unify Rules of Private Law,’’ 102 U. of Pa. 
Law Rev. 323 (1954). Cf. Clifford J. Hynning, ‘‘International Law: Unification of 
Private Property Laws,’’ 42 A. B. A. Journal 1135 (1956). 

‘4 See Contini, ‘‘The United Nations Convention on the Recovery Abroad of Main- 
tenance,’’ 31 St. John’s Law Rev. 1 (1956). 

15 See Record of the U. N. Conference on Maintenance Obligations, Does. E/Con?. 
2/SR. 1 to 14 (1956). 
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While it is hoped that the appearance of an American Observer Dele- 
gation at The Hague marks the turning point in American co-operation 
in efforts to unify private law, a series of internal problems of organization 
have been brought into the open which must be solved. The delegating 
of observers to the session of the Hague Conference necessarily had marks 
of improvisation. Precedents were lacking, and any attempt to solve all 
the problems involved in advance might have resulted in abandonment of 
the project altogether. But the experiment being over, stock has to be 
taken of the experience gained. The problems which have come up and 
are clearly cognizable need to be faced. They turn on the question of how 
to best organize representation of American interests on the international 
level when these interests are in an area where the States have primary 
or exclusive jurisdiction. 

Situations involving this problem do not arise merely when a session 
of the Hague Conference is called, that is, every four or five years. In the 
first place, the Hague Conference has committees at work in the period 
between sessions. Second, this country has a representative on the Inter- 
American Juridical Committee of Rio de Janeiro, permanent bureau of 
the Inter-American Council of Jurists, which works on unification of law 
much like the Hague Conference.*® And the problem arises sporadically 
when special conferences are called, as in the case of the recent Interna- 
tional Conference on Maintenance Obligations. Preliminary drafts must 
be considered; delegates must be selected at an early stage and duly in- 
structed; the results of the conference must be reported and evaluated 
for domestie purposes. How is this best to be done? 

Calling this an easy question would be illusory. But a number of rele- 
vant facts can be put together in searching for possible solutions. The 
National Conference of Commissioners on Uniform State Laws has the 
machinery for work on unification of State laws, for internal or interna- 
tional purposes. A number of the laws adopted by the Conference are ap- 
plicable to interstate as well as international conflicts. If the Conference 
has so far failed to turn its attention to problems involving foreign 
nations ***—even contact is lacking with the Canadian counterpart—it must 
be noted that the Conference was represented on the Observer Delegation 
for the Hague Conference by a past president. The National Conference, 
on the other hand, is no expert body. On American conflict of laws such 
expert body is available at the American Law Institute, currently engaged 
in revision of the Restatement volume on Conflict of Laws. Experts on 
foreign and comparative conflict of laws are grouped in such organizations 
as the American Branch of the International Law Association, which 
made the original proposal to send an Observer Delegation to the Hague 


16 One of the assignments is study of the possibility of revision of the Bustamante 
Code on Private International Law in the light of the Montevideo treaties and the 
Restatement of Conflict of Laws. See Kurt H. Nadelmann, loc. cit. note 13 supra, 
at 344; [1952-54] Inter-American Juridical Yearbook 169, 271, 297 (1955). 

16a But see Presidential Address, [1956] Handbook of the National Conference of 
Commissioners on Uniform State Laws 42, 50. 
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Conference,*’ the International and Comparative Law Section of the 
American Bar Association, and the American Society of International Law. 
Conceivably from such groups a standing commission could be set up at 
the seat of the Federal Government and under its technical administration 
to deal with questions of unification of law arising on the international 
level.* Contact with foreign nations being through the Federal Govern- 
ment, the need for participation of the Government of the United States 
is obvious.*® And such participation will be more than formal whenever 
national legislation is a possibility, as in matters concerning commerce 
with foreign nations.”° 

Other methods of organization than that suggested above can no doubt 
be thought of.*' What is important is that steps be taken to bring the 
organizational problem to solution. The question is of sufficient national 
interest, we think, to warrant calling of a conference of interested groups 
by the Executive Branch of the Federal Government. The weight which 
will be given to views expressed at international conferences by Ameri- 
ean delegates depends upon the solution of our internal problem of organi- 
zation. 

Kurt H. NaDELMANN 


PUBLICATIONS OF THE UNITED NATIONS: INTERNATIONAL TAX AGREEMENTS 


In its resolution on ‘‘Publications of the United Nations’’ adopted at 
the 1956 meeting (PRocEEDINGs, p. 221) the Society 


commends ... (b) That .. . International Tax Agreements, as pub- 


lished by the sponsors, be printed by the originating offices in re- 
gistered form and in the format of the Treaty Series, in order that 
they may be included as volumes in it as sub-series. 


A similar proposal was before the General Assembly of the United 
Nations at its tenth and eleventh sessions. Between sessions it was the 


17 See Report for 1953-54 of the Committee on Private International Law, Elliott 
E. Cheatham, Chairman, [1954] Proceedings and Committee Reports of the American 
Branch of the International Law Association 30-35, 78 (1954). 

18 On co-operation with the International Institute for the Unification of Private Law 
in Rome, see Kurt H. Nadelmann, ‘‘ Unification of Private Law,’’ 29 Tulane Law Rev. 
328 (1955). 

‘9In Canada, the Dominion Government is a member of the Conference of Com- 
missioners on Uniformity of Legislation in Canada. This has proved advantageous 
especially in work on uniform laws designed to be used on the international as well as 
the inter-Provincial level. An example is the preparation of the new Reciprocal En- 
forcement of Judgments Act, [1956] Proceedings of the Conference of Commissioners 
on Uniformity of Legislation in Canada 82. See Kurt H. Nadelmann, ‘‘ Non-Recogni- 
tion of American Money Judgments Abroad and What to Do About It,’’ 42 Iowa 
Law Rev. 236, 248 (1957). 20 U. S. Constitution, Art. I, See. 8, el. 3. 

*1 Notice the plan, in a related area, to set up a Commission and Advisory Committee 
to improve judicial co-operation between the United States and foreign countries. 
Harry LeRoy Jones, ‘‘A Commission and Advisory Committee on International Rules 
of Judicial Procedure,’’ 49 A.J.I.L. 379 (1955). See H. R. 4642, S. 1890, 85th Cong., 
Ist Sess. (1957). 1 Int. & Comp. Law Bulletin 6 (1957). 
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object of a detailed study by the Secretary General’ and the Advisory 
Committee on Administrative and Budgetary Questions ;? on their recom- 
mendations the Assembly decided not to adopt this proposal.® 

The considerations which led to this decision are readily stated. The 
two series fulfill very different functions: The Treaty Series constitutes 
a public record of binding international treaties which have been sub- 
mitted for registration pursuant to Article 102 of the Charter and the 
Regulations issued thereto. The series International Tax Agreements,‘ on 
the other hand, serves as a working tool for government officials and other 
tax specialists in the negotiation, application and study of agreements for 
the avoidance of double taxation and the prevention of fiscal evasion. To 
this end the Secretary General collects and publishes all tax agreements 
immediately upon signature without waiting for their ratification or 
registration.’ As a result, the four text volumes of International Tax 
Agreements published so far contain more than 400 tax agreements, while 
over the same period only some 50 of these were reproduced in the more 
than 160 volumes of the Treaty Series. At the express request of the 
Economie and Social Council,® the International Tax Agreements series is 
also published in a Spanish version, which has no counterpart in the 
Treaty Series. 

A further reflection of the difference in the functions of the two series 
lies in their respective coverage of information on the agreements. The 
Treaty Series gives only information on their legal status, while compre- 
hensive data on the status, scope and implementation of all known tax 
agreements, including those under negotiation, are published periodically 
in separate volumes of the series International Tax Agreements, entitled 
World Guide to International Tax Agreements.’ These data, which are 
authenticated by the governments concerned, cover over 700 agreements 
concluded by or on behalf of the governments of some sixty countries and 
fifty overseas territories. In addition to a concise description of the sub- 
ject matter of each agreement, they indicate the taxes covered by the 


1 ‘* Registration and Publication of Treaties and International Agreements,’’ U. N. 
Doe. A/3168, pars. 66-75, Aug. 16, 1956. 

2‘*Registration and Publication of Treaties and International Agreements: Seven 
teenth Report of the Avisory Committee on Administrative and Budgetary Questions 
to the Eleventh Session of the General Assembly,’’ Doe. A/3387, par. 15, Nov. 23, 1956 

8 General Assembly Resolution 1092 (XI) of Feb. 27, 1957, on ‘‘ Registration and 
Publication of Treaties and International Agreements,’’ adopted on the report of tlie 
Fifth Committee (Doc. A/3503, par. 11, Jan. 23, 1957). 

4 Vol. I (Sales No, 1948.XVI.2), Vol. II (Sales No. 1951.XVI.1), Vol. III (‘‘ World 
Guide to International Tax Agreements,’’ Sales No. 1951.XVI.5), Vol. IV (Sales No 
1954.XVI.1), Vol. V (‘‘ World Guide to International Tax Agreements,’’ Sales No. 
1954.X V1.3), and Vol. VI (Sales No. 1956.XVI.1). Vols. V (Rev.) (Sales No. 1956. 
XVI.3) and VII are in preparation (to be published in the fall of 1957). 

5 Pursuant to Economic and Social Council Resolutions 67 (V), 226 B (IX), 486 E 
II (XVI) and 557 C (XVIII). 

6 Pursuant to Economie and Social Council Resolution 226 Ble (IX). 

7 Vols. III, V and V (Rev.) (to be published in the fall of 1957). 
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agreements, the dates of signature and ratification and of the entry into 
effect of substantive provisions, and references to the territorial scope of 
the agreements, to national laws and regulations implementing their pro- 
visions and to possible modification, suspension, reinstatement, supersedure 
or termination. 

From what precedes, it will be readily seen that a merging of the Jnter- 
national Tax Agreements series as a sub-series into the Treaty Series and 
a limitation of the former to agreements in registered form would require 
a complete change in its scope and functions. 

Ivan KERNO 
ANNUAL MEETING OF THE SOCIETY 


The 51st Annual Meeting of the American Society of International Law 
was held at the Statler Hotel in Washington, D. C., from April 25 to April 
27, 1957. The sessions opened at 2:00 p.m. on Thursday, April 25, and 
continued through Saturday morning, April 27, concluding with the annual 
dinner on Saturday evening at 7:00 p.m. 

The first session on Thursday, April 25, at 2:00 p.m., was devoted to the 
discussion of navigation and other uses of international rivers and canals. 
Mr. Louis B. Wehle of the New York Bar presided. Professor Charles E. 
Martin of the University of Washington discussed the issues involved in 
the dispute between the United States and Canada over the diversion by 
Canada of the waters of the Columbia River, and proposed principles and 
procedures to govern future arrangements between the two countries with 
regard to use of international rivers. Professor Martin was followed on 
the program by Mr. John G. Laylin of the District of Columbia Bar, who 
discussed the problem of the Indus Basin in relation to the principles of 
law governing uses of international rivers, particularly with reference to 
the statement of principles drawn up at the 1956 Conference of the Inter- 
national Law Association. 

Mr. William L. Griffin, Assistant to the Legal Adviser of the Department 
of State, delivered a paper on ‘‘Problems respecting the Availability of 
Remedies in Cases Relating to the Uses of International Rivers,’’ with spe- 
cific reference to the problems involved in the use of the St. Lawrence 
waterway. 

Professor Norman J. Padelford of the Massachusetts Institute of Tech- 
nology gave an address on ‘‘The Panama Canal and the Suez Crisis,’’ com- 
paring the status of the rights in the Panama Canal and those in the Suez. 

The final speaker of the Thursday afternoon session was Mr. George A. 
Finch, Honorary Vice President of the Society, who discussed interna- 
tional law principles applicable to the navigation and use of the Suez Canal, 
With specific reference to the nationalization of the Canal by Egypt. 

In his presidential address on Thursday evening at 8:15 p.m., Mr. Lester 
H. Woolsey discussed ‘‘ Peace with Justice.’’ He declared that at the pres- 
ent time the trust and confidence and freedoms that peace requires for its 
germination and nourishment are wholly lacking, and he questioned 
Whether they can be attained in the present atmosphere. He declared that 
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peace must be based on moral principles, on the sanctity of promises we 
live by and on the principles of right and wrong and fair dealing of every- 
day living. 

With regard to the judicial process as a means of dispensing justice, Mr. 
Woolsey stated that it should be so formulated as to get to the merits of a 
case regardless of technical and special rules of law or procedure. Stating 
that the better opinion is that courts should not pass on political questions, 
which involve the highest policies of government and the profoundest dis- 
putes between nations often leading to war, President Woolsey asked where 
such questions should go for determination or adjustment. He then dis- 
cussed the United Nations as the forum for the settlement of political dis- 
putes between states, stating that one of the road-blocks to justice is the 
fact that political bodies often undertake to decide legal questions, and that 
the record of the United Nations in this respect is not enviable. 

Mr. Woolsey declared that a just settlement of a political problem would 
have to take into consideration the interest of all the states which would be 
substantially affected by the settlement and that such interest should be a 
peaceful one, not a predatory one or one to settle old grudges. He added 
that the settlement should not represent a judgment by the parties most 
interested. Declaring that in the growing community of nations the status 
quo must give way to changes of growth, he stated that peaceful change 
must be the result of negotiation. 

President Woolsey referred to the change in the structure of the United 
Nations Assembly caused by the recent admission of new states from Asia 
and Africa. This influx of such new states, he said, ‘‘must inevitably 
soften by a sort of mutilation, the hard core of Western civilization and 
culture represented in the Assembly.’’ Without the ballast of Western 
ideals of administration, law and justice—a habit of peaceful ways of settle- 
ment according to acceptable moral standards, the General Assembly would 
have been unable to ride out the crises of the last decade and may not be 
able to meet those of the future. Mr. Woolsey stated that this prospect 
cause by the change in the composition of the Assembly ‘‘ would change the 
usefulness of the United Nations and the history of the world,’’ and added 
that ‘‘the purpose of the Soviets to gain control of the Assembly is emerging 
and well advanced.”’ 

In conclusion, he stated that ‘‘the political field where immense unsettled 
problems lie deadlocked today and where the future problems may stagnate 
tomorrow .. . needs additional machinery to promote solutions,’’ and he 
suggested that one possible remedy might be the revision of the voting pro- 
cedure in the United Nations Assembly. Another possible remedy would 
be the establishment of a special political commission or tribunal of fifteen 
members to consider political matters only. 

Dr. Eduardo Augusto Garcia, the Argentine Ambassador to the Organiza- 
tion of American States, delivered an address on ‘‘Human Rights and the 
Practical Means of Assuring Them.’’ He stated that the civilized citizen 
today ‘‘should not discard as outmoded and senseless the principles aecord- 
ing to which governments have subjected themselves to law, the powerful 
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have become responsible, and the rights of the common man have been 
established, so that he may live with dignity and without fear.’’ Dr. Garcia 
added that we should not forget the sacrifices of those who fought to make 
such gains possible. Referring to the Universal Declaration of Human 
Rights, he asserted that a practical means should be found to see that the 
Declaration is respected and observed throughout the world, and proposed 
that a vigorous campaign through various media of communication be 
launched so that careful study can be given to the problem. Ambassador 
Gareia’s own view, he declared, was that the Universal Declaration of 
Human Rights can be enforced by domestic legislation, and he suggested 
that the United Nations General Assembly recommend to the Member States 
that they adopt such legislation. 

On Friday morning, April 26, at 10:00 a.m., the subject of discussion 
was ‘‘ Intervention under the United Nations Charter and under the Charter 
of the Organization of American States.’’ During the first part of the ses- 
sion, over which Professor Robert R. Wilson presided, Professor Quincy 
Wright delivered a paper on ‘‘The Legality of Intervention under the 
United Nations Charter.’’ Professor Wright discussed the meaning of 
intervention in international law and its political and legal justifications. 
He stated that ‘‘Intervention does not gain in legality by being collective 
rather than individual under customary international law.’’ Under the 
United Nations Charter, he said, collective intervention is permissible if it 
constitutes collective self-defense under Article 51 or collective security 
initiated by the Security Council under Chapter VII of the Charter or by 
the General Asssembly under the Uniting for Peace Resolution. The 
speaker stated that ultimately the justification for intervention is a question 
of international law which cannot be finally decided by one party to the 
dispute. He called attention to the sharp distinction between military and 
non-military intervention as laid down in the United Nations Charter. 
Military intervention by states is restricted to the necessities of individual 
or collective self-defense, treaty obligations or United Nations authoriza- 
tions. Professor Wright concluded by stating his belief that more general 
recognition of the limits placed upon intervention by international law and 
the Charter, and the development of procedures assuring that intervention 
will be undertaken only at United Nations initiative, will contribute to sta- 
bility at this time. In the face of the suicidal character of atomic war to- 
day, the problem of interventions and small wars may be amenable to 
controls of international law and the United Nations. 

In the latter part of the session on Friday morning, at which Dr. Charles 
G. Fenwick presided, Dr. Ernesto Dihigo, Director of the Inter-American 
Academy of Comparative and International Law, spoke on ‘‘The Legality 
of Intervention under the Charter of the Organization of American States.”’ 
He stated that non-intervention has been called the ‘‘central axis’’ of the 
inter-American system, and that although it is not considered in the same 
light as in previous periods, it is still a cornerstone of international law 
and co-operation in the Western Hemisphere. Referring to the application 
of the Monroe Doctrine under various circumstances by the United States 
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and the reactions of the Latin American Republics, Dr. Dihigo stated that 
the principle of non-intervention was developed by these republics as a 
means of protecting themselves from what they considered violations of 
their national sovereignty by the United States. The speaker discussed 
intervention as defined in the Charter of the Organization of American 
States and as practiced by the Organization itself, and pointed out the 
conditions under which there might be collective intervention by the Organ- 
ization in the affairs of individual states of the Hemisphere, referring spe- 
cifically to the totalitarian threat of international Communism. He stated 
that there had recently developed a general tendency, not confined to Latin 
America, which regards it necessary to sacrifice a part of sovereignty in 
order to guarantee the existence of democracy and the protection of human 
rights. As an example of this trend Dr. Dihigo cited the Rodriguez Larreta 
Doctrine, proposed in 1945, under which there should be collective interven- 
tion whenever necessary for the defense of essential principles. Although 
this doctrine has not found acceptance in official circles, it has been ap- 
proved among distinguished internationalists. The speaker stated that in 
his view democracy is as fundamental a principle in the inter-American 
system as non-intervention. Human rights are a part of democracy, as 
shown in the American Declaration of Rights and Duties of Man. Dr. 
Dihigo stated that the inter-American system will have to find the means 
of eradicating from the Western Hemisphere those dictatorships that now 
and then obscure democracy and encroach on essential human rights.¢ He 
concluded that the stage of international development has not yet been 
reached in which collective action for the defense of democracy against 
national dictatorships would be accepted by all without serious opposition, 
but that the time will come when such a form of intervention will be gladly 
accepted. The inter-American system will then have a new and very 
important function to fulfill. 

Following Dr. Dihigo’s address, Professor Martin Travis, of Columbia 
University, delivered a paper on ‘‘ Collective Intervention by the Organiza- 
tion of American States,’’ referring in detail to the provisions of the United 
Nations Charter, the Rio Treaty of Reciprocal Assistance and the Charter 
of the OAS. He discussed the Council of the OAS and the practice of 
collective intervention, and declared that the American States are united 
on a policy of acting collectively against an armed attack, and favor collec- 
tive action also against any unilateral intervention affecting their territorial 
integrity and political independence. Professor Travis cited a number of 
inter-American disputes handled by the Council of the OAS. He stated 
that the social force of internationalism, with its doctrine of collective inter- 
vention, is just emerging in the Western Hemisphere. It was his view that 
Latin Americans suspect that the United States will exploit collective inter- 
vention in its concern for self-preservation, but hope that the non-interven- 
tion doctrine will be self-supporting. He stated that if Latin American 
suspicions are to be resolved, and a viable Organization of American States 
developed, agreement must be reached on inter-American objectives. The 
proper competence of the United States in regional affairs should be recog- 


na 


( 
( 

t 

\ 

0 
al 

Ww 

Ww 

F 

( 

de 

ra 

of 


1957 | NOTES AND COMMENTS 629 


nized, and the Monroe Doctrine internationalized by permitting the Latin 
American countries to submit major disputes to the United Nations for 
determination. Professor Travis stated that it is incumbent upon the 
United States to assume the leadership in sponsoring the enforcement of 
international law under the Bogoté Charter, and any delay by the OAS 
Council in fulfilling its responsibilities under that Charter imperils the 
continued existence of the inter-American system. 

At the Friday afternoon session, beginning at 2:00 p.m., a number of 
speakers discussed the improvement of the organization for collective se- 
curity. Among those on the program were Mr. Edgar Turlington of the 
District of Columbia Bar, Mr. Lawrence D. Egbert of American Univer- 
sity, Professor Ruth C. Lawson of Mount Holyoke College and the Honor- 
able George T. Washington, Judge of the Cireuit Court of Appeals for the 
District of Columbia Cireuit. Mr. Charles 8. Rhyne, president-elect of 
the American Bar Association, also addressed the meeting on ‘‘The Need 
for Law Leadership in Securing Peace under Law.’’ Following the Friday 
afternoon session there was an informal reception and cocktail party at 
the Statler Hotel for the officers and members of the Society and their 
cuests. 

On Friday evening at 8:15 p.m. a panel discussion took place on inter- 
national law and agreements relating to atomic weapons and the peaceful 
uses of atomic energy. Dean E. Blythe Stason of the University of Michi- 
gan Law School, was chairman of the panel, which consisted of William T. 
Mallison and Raymond R. Edwards of the Division of International Affairs 
of the Atomie Energy Commission, Erie Stein of the University of Michigan 
Law School, and Leonard Meeker, Assistant Legal Adviser, Department 
of State. Mr. Mallison gave a legal analysis of the bilateral agreements 
for cooperation in the civil uses of atomie energy; Dr. Edwards discussed 
the development of atomic energy programs in the free world; and Pro- 
fessor Stein described the new International Atomic Energy Agency pro- 
vided by the Statute drafted in October, 1956. 

The annual dinner on Saturday evening, April 27, held in the South 
American Room of the Statler Hotel at 7:00 p.m., concluded the sessions. 
Professor Robert R. Wilson of Duke University, the newly elected President 
of the Society, presided. Dr. José A. Mora, Secretary General of the Or- 
ganization of American States, delivered an address on ‘‘ The Contributions 
of the American States to World Peace.’’ He was followed by the Honor- 
able Robert R. Bowie, Assistant Secretary of State for Policy Planning, 
who discussed ‘‘Tasks Ahead for the Free World.’’ The final speaker 
was Senator Theodore F. Green, Chairman of the Senate Committee on 
Foreign Relations, who spoke on the ‘‘Maintenance of Law in the World 
Community.”’ 

At the meeting on Saturday morning, April 27, at 10:00 a.m., papers 
delivered at the previous sessions were discussed, particularly questions 
raised in connection with the subjects of intervention under the Charters 
of the United Nations and the Organization of American States, and the 
nationalization by the Egyptian Government of the Suez Canal. Follow- 
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ing the discussion, Professor Louis B. Sohn of Harvard University pre- 
sented the report of the Society’s Committee on Study of Legal Problems 
of the United Nations, dealing in detail with the establishment of the 
United Nations Emergency Force in connection with the Suez Canal crisis 
and reviewing the history of efforts since the war of 1914-1918 to establish 
an international police force. 

Mr. Denys P. Myers presented the report of the Committee on Publica- 
tions of the Department of State and the United Nations, and in connection 
therewith presented the following resolution which was adopted: 


PUBLICATIONS OF THE DEPARTMENT OF STATE AND THE UNITED NATIONS 


Whereas, The American Society of International Law has since 1929 
reviewed the status of the publication program of the Department 
of State with a view to supporting and developing the system of 
issuing documentary material essential to the understanding of the 
foreign relations of the United States; and 

Whereas, The Department of State has been responsive to these 
annual representations and the Congress in recent years has progres- 
sively recognized the importance of such programs as submitted in 
the budgetary estimates; and 

Whereas, The members of the Society have a similar need for ade- 
quate publication by the system of the United Nations of materials 
pertinent to their professional requirements; therefore, 

Be it resolved by The American Society of International Law: 


1. That the Congress of the United States is requested to provide 
in the Department of State Appropriation Act, 1958, for 

(a) personnel for initiating compilation of a continuation of 
the Wharton, Moore and Hackworth digests of the actions of the 
United States Government in the field of international law; 

(b) continued compilation and resumption of issuance of 
United States Treaty Developments ; 

(ce) initiation of the projected edition of treaties and agree- 
ments, 1776-1949 ; 

(d) continuation on the established scale of the publication of 
Foreign Relations, including the heads-of-state conferences, 1941- 
44. 

2. That the Department of State is commended for the present scope 
of its program to compile and publish the essential records of inter- 
national relations, specifically for projecting a new digest of interna- 
tional law, resumption of United States Treaty Developments, under- 
taking a more authentic English edition of international instruments 
from 1776 to 1949, establishing the annual Treaties in Force, and 
starting the summary compilations on American Foreign Policy. 

3. That the Society appreciates the decision of the General Assembly 
of the United Nations to maintain its Treaty Series on the sound 
standard provided in the Regulations of 1946, commends to the De- 
partment of State and Foreign Offices of other states of which members 
of the Society are nationals the proposal that they provide both French 
and English versions of instruments presented for registration, and 
congratulates the Secretariat upon diligence in providing general in- 
dexes of the Treaty Series and upon its continued effort to surmount 
the problems of editing and prompt publication. 

4. That the United Nations is performing essential services in con- 
tinuing the Repertory of Practice of United Nations Organs and iD 
inaugurating the Yearbook of the International Law Commission. 
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The Society also adopted the following resolution upon the recommenda- 
tion of the Executive Council: 


REVIVAL OF THE AMERICAN INSTITUTE OF INTERNATIONAL LAW 


Resolved, 

That the Society endorses the plan of reviving the American Insti- 
tute of International Law, recognizing the important work it has 
performed in the past and suggesting that an important function it 
might undertake would be to coordinate the work of the national 
societies of international law in accordance with the original objective 
of the Institute when created more than forty years ago. 

This action was taken with the explicit understanding that it did not 
commit the Society financially in any way. 

Upon the recommendation of the Committee on Selection of Honorary 
Members the Society unanimously elected as an honorary member of the 
Society Dr. Hans Wehberg, Editor of Die Friedens-Warte, co-editor of the 
Archiv des Vdlkerrechts, Professor at the Institut des Hautes Etudes 
Internationales, Geneva, and Secretary General of the Institut de Droit 
International. 

Upon the report of the Nominating Committee the following officers 
were elected for the coming year: 

President: Robert R. Wilson; Honorary President: The Honorable John 
Foster Dulles, Secretary of State. 

Vice Presidents: Herbert W. Briggs, Hardy C. Dillard, Myres S. Me- 
Dougal. 

Honorary Vice Presidents: Dean G. Acheson, Justice Harold H. Burton, 
Philip Marshall Brown, William S. Culbertson, William C. Dennis, Edwin 
D. Dickinson, Charles G. Fenwick, George A. Finch, Judge Green H. 
Hackworth, Honorable Stanley K. Hornbeck, Judge Manley O. Hudson, 
Philip C. Jessup, Hans Kelsen, Ambassador Amos J. Peaslee, Lester H. 
Woolsey, Quincy Wright. 

The following were elected to serve on the Executive Council of the 
Society until 1960: Homer G. Angelo of San Francisco; Richard R. Baxter, 
Harvard Law School; Edward H. Buehrig, University of Indiana; Alwyn 
V. Freeman, Washington, D. C.; Philip C. Jessup, Columbia University ; 
Leonard C. Meeker, Assistant Legal Adviser, Department of State; Honor- 
able Davidson Sommers, International Bank for Reconstruction and 
Development ; and Mr. Louis B. Wehle, New York City. 

The members of the Nominating Committee elected for the coming year 
are: Hardy C. Dillard, Chairman; Gertrude C. K. Leighton, Carl Marcy, 
Charles E. Martin, Louis B. Sohn. 

The Executive Council of the Society at its meeting on Saturday, April 
27, 1957, re-elected Mr. Edward L. Merrigan Treasurer, and Mr. Edward 
Dumbauld Seeretary, of the Society for the coming year. It also re- 
elected the members of the Board of Editors of the AMERICAN JOURNAL OF 
INTERNATIONAL Law. Mr. Denys P. Myers was reappointed Assistant 
Treasurer of the Society and the undersigned Executive Secretary and 


Secretary of the Board of Editors of the JouRNAL. 
Eveanor H. 
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JUDICIAL DECISIONS * 
By Brunson MacCHESNEY 
Of the Board of Editors 


Sovereign immunity—unauthorized transfer of debt—new evidence 

NizaM OF HyYDERABAD AND ANOTHER Vv. JUNG AND OTHERS. [1957 
1 All E. R. 257. 

Court of Appeal, Dee. 20, 1956. Lord Evershed, M.R., Birkett and 
Romer, L.JJ.* 


In September, 1948, a sum of approximately £1,000,000 was standing 
to the credit of the Government of the Nizam of Hyderabad with a bank 
in London. During this month the Finance Minister of the Nizam’s 
Government (called hereafter M), and the Agent-General for Hyderabad 
in London, Mr. Mir Jung (called hereafter Mir), who were entitled to draw 
on the account, gave instructions to the bank to transfer the account to 
Mr. Habib Ibrahim Rahimtoola (hereafter called R), then holding the 
office of High Commissioner in London for the State of Pakistan. Within 
a few days of the transfer, the Nizam sent cables to both M and the bank 
requesting a retransfer. It appears that at this time (though not part 
of the evidence in the case) the armed forces of India were in the process 
of invading the State of Hyderabad. In 1952 R ceased to be High Com- 
missioner in London. The fund, however, remained in his name. In 
May, 1954, solicitors for the Nizam wrote R and the bank, on the Nizam’s 
instructions, that M had possessed no authority to order the transfer. 
This letter with a supporting affidavit from the Nizam was not available 
at the time of trial in the Chancery Court. The Chancery Court per 
Upjohn, J., had held that there was no proof that M and Mir had acted 
in breach of duty. In July, 1954, the Nizam and the State of Hyderabad 
issued a writ in an action against M, the bank, and R. On application of 
R the Chancery Court set aside the writ and stayed proceedings against 
the bank on the ground that the action impleaded the sovereign State 
of Pakistan. 

On appeal by the plaintiffs it was held that R was not entitled to invoke 
the doctrine of sovereign immunity because: (1) the transfer of the debt 
to R was not equivalent to a vesting of the debt in the State of Pakistan; 
(2) there was no evidence to support any claim by the state to a beneficial 
title to the debt and hence there was no control over the debt sufficient to 
render a continuation of the action on assertion of jurisdiction over the 
state. The case of United States of America & Republic of France v. 
Dollfus Mieg et Compagnie S.A. & Bank of England, {1952| 1 All E.R. 


* Acknowledgment is made of the assistance from Hardy C. Dillard of the Board of 
Editors on the English cases. 
1 For a report of this case in the Chancery Court, see 51 A.J.I.L. 118 (1957). 
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572, was distinguished in that the Dollfus Mieg case involved gold bars 
which the sovereign as bailor had a right to recover, whereas the present 
ease involved a chose in action carrying no right to possession in the ab- 
sence of a showing of legal title. The court also discussed the possible 
application of doctrines of resulting trust but found it unnecessary to rest 
its decision on a trust theory. 

Leave to appeal to the House of Lords was granted. 

Lord Evershed, speaking for himself and Lord Birkett, quoted with 
approval an excerpt from the opinion of Lord Radcliffe in the Dollfus 
Mieg case, stating at p. 265: 


From this passage it sufficiently appears, in our judgment, that the 
prohibition which is of the essence of the rule, is a prohibition against 
the assertion by the English court of jurisdiction to entertain pro- 
ceedings against a sovereign who (or a sovereign state which) is un- 
willing to submit to such jurisdiction. "Whenever, therefore, the rule 
is invoked in a proceeding to which the sovereign is not made or sought 
to be made a party but in which the subject-matter is some property 
in regard to which the sovereign has or claims some kind of right or 
interest, the applicability of the rule depends on the extent to which 
the prosecution of the claim so affects the right or interest of the 
sovereign ‘‘as to amount in one way or another to a suit against the 
sovereign.’’ The proposition is imprecise, no doubt; but as LORD 
RADCLIFFE observed, the law cannot be set at rest ‘‘by any neat 
combination of words.’’ 


In the Dollfus Mieg case the rule was held to be applicable because, 
notwithstanding the admitted absence of title in the sovereigns and its 
admitted presence in Dollfus Mieg et Compagnie, the sovereigns as 
bailors of the bars with the bank had vis-a-vis the bank an immediate 
right to recover their possession with which, inevitably, the continu- 
ance of the action would interfere; so that if the sovereigns desired 
to recover the possession which they formerly had they would be com- 
pelled to come to the English court for the purpose (see per VIS-— 
COUNT JOWITT [1952] 1 All E.R. at pp. 580, 581, 582, per LORD 
PORTER, ibid., at pp. 585, 586; per LORD RADCLIFFE, ibid., at p. 
589). 


The present proceeding relates not to chattels but to a chose-in-action. 
It is, therefore, on matters of essential fact distinct from the Dollfus 
Mieg case. For where the subject-matter of the proceedings is a chose 
in action there can be no question, strictly, of possession. Prima 
facie any rights or interests in respect of it must be matters of title. 
So much has been laid down for us by this court in Haile Selassie 
v. Cable & Wireless Ltd. ({1938] 3 All E.R. 384). The judgment 
of the court in that case must clearly be preferred, in our view, to the 
suggestion that there might be ‘‘possession’’ (in the true significance 
of that term) of a chose-in-action in the judgment at first instance in 
the American case of Bradford v. Chase National Bank of City of 
New York ((1938), 24 Federal Supplement 28). If the question de- 
pends on some claim of title on the part of the sovereign, then it 
cannot, in our judgment, suffice that the sovereign has at some time 
asserted a title to the fund if, when the rule is invoked, there appears 
no evidence at all in support of such claim—more particularly if it is 
conceded on behalf of the sovereign’s representative that the claim 
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to immunity is not founded on any title or proprietary interest (see 
e.g., Juan Ysmael & Co., Incorporated v. Government of the Republic 
of Indonesia, |1954)] 3 All E.R. 236). 


The court also stated at pp. 268 and 269: 


But whether or not Mr. Rahimtoola took, and was intended to take, 
the transfer as agent for the State (or government) of Pakistan, the 
transfer to him in, or by virtue of, his office as High Commissioner 
cannot be treated, in our judgment, as a transfer to one of the prin- 
cipal officers of the state which would so identify its holder with the 
state itself as to have made the vesting equivalent for all relevant 
purposes to a vesting in the state. 


As a result of the letter of May, 1954, Mr. Rahimtoola (and his alleged 
principal) received clear notice, since confirmed by the Nizam’s sworn 
testimony, that the fund belonged in equity wholly to the Nizam and 
that his agents had no power to give that interest away; so that the 
person in whose name the legal interest stood held it on a resulting 
trust for the beneficial owner who has intervened, by assertion of his 
equitable right, before the agent has accounted to his principal. In 
any case, as it seems to us, the alleged principals not having estab- 
lished in themselves, in UPJOHN, J.’s words, ‘‘a scintilla of title,’’ 
Mr. Rahimtoola now stands in truth as a third party wholly distinct 
from the government or State of Pakistan. 


The point on which, in our view, the Nizam is entitled to succeed 
before us was not put to, or considered by, the learned judge, who 
did not have before him the Nizam’s affidavit. 


Extradition—effect of war on treaties—construction by the Executive 


—suspension and revival 
ARGENTO v. Horn. 241 F. 2d 258. 
U.S. Ct. A., 6th Cireuit, Feb. 12, 1957. Stewart, Ct. J. 


By habeas corpus and declaratory judgment, appellant had challenged 
the legality of his commitment under extradition proceedings on the pri- 
mary ground that there was no valid extradition treaty in force between 
the United States and Italy. In affirming the District Court’s decision 
upholding the commitment, the court said in part:? 


Without question the appellant is on sound ground in asserting 
that he cannot be extradited to Italy in the absence of a valid treaty 
so providing. That the Executive is without inherent power to seize 
a fugitive criminal and surrender him to a foreign nation has long 
been settled. Valentine v. United States, ex rel. Neidecker, 1936, 
299 U.S. 5, 57 S.Ct. 100, 81 L.Ed. 5; see Factor v. Laubenheimer, 1933, 
290 U. S. 276, 54 8.Ct. 191, 78 L.Ed. 315. 

While Congress might conceivably have authorized extradition in 
the absence of a treaty, it has not done so. The law is clear. Title 
18 U.S.C.A. § 3181, states, ‘‘The provisions of this chapter relating 
to the surrender of persons who have committed crimes in foreign 
countries shall continue in force only during the existence of any 
treaty of extradition with such foreign government.’’ This condition 
is repeated in 18 U.S.C.A. § 3184, making the provisions of that 


1 Footnotes omitted. 
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section operable only ‘‘whenever there is a treaty or convention for 
extradition between the United States and any foreign government.’’ 

As to the existence of a valid extradition treaty between the United 
States and Italy, the parties are in agreement upon the underlying 
facts. They differ completely in the conclusions to be drawn from 
them. 

A treaty of extradition was concluded between the two nations in 
1868, 15 Stat. 629. Valid amendments were made to the treaty in 
1869 and 1885, 16 Stat. 767 and 24 Stat. 1001. Murder was one of the 
crimes made extraditable by the treaty. 

On December 11, 1941, 55 Stat. 797, the Congress of the United 
States declared that a state of war existed between the United States 
and Italy. At the conclusion of the war a treaty of peace was con- 
cluded, effective September 15, 1947. 61 Stat. 1245. This peace 
treaty, which was duly ratified by the United States Senate [sic], pro- 
vided in Article 44 as follows: 

‘‘1. Each Allied or Associated Power will notify Italy, within a 
period of six months from the coming into force of the present 
Treaty, which of its pre-war bilateral treaties with Italy it desires 
to keep in force or revive. Any provisions not in conformity with 
the present Treaty shall, however, be deleted from the above-men- 
tioned treaties. 

‘*2. All such treaties so notified shall be registered with the 
Secretariat of the United Nations in accordance with Article 102 
of the Charter of the United Nations. 

‘*3. All such treaties not so notified shall be regarded as abro- 
gated.’’ 61 Stat. 1386. 

On February 6, 1948, the Secretary of State of the United States 
notified the Republic of Italy that the United States desired to keep 
in force or revive, among others, the Extradition Treaty of 1868, as 
amended. 

It is the appellant’s position that under established principles of 
international law the outbreak of war between Italy and the United 
States in 1941 operated to abrogate completely the extradition treaty 
previously existing between the two nations. That being so, the 
appellant argues that in order to revive the extradition treaty it was 
necessary to make a new treaty, and that a new treaty under the 
Constitution of the United States could have been made only by the 
President, with the explicit concurrence of the Senate by a two- 
thirds vote. U.S. Const. Article II, Section 2. The appellees concede 
in their brief, as they obviously must, ‘‘that it would * * * require 
the coneurring action of the President and the Senate to re-enact 
a treaty once dead as distinguished from one which is dormant or 
held in abeyance. * * *”’ 

Whether the war between Italy and the United States completely 
annulled the previous extradition treaty is thus the central question 
before us. If the war did have that effect, the appellant is correct 
in his position that there is now no treaty of extradition between the 
two nations, since it is conceded that the ‘‘notification’’ of February 
6, 1948, was not submitted to the United States Senate for its advice 
and consent. 

Early publicists adopted the view that war ipso facto abrogates 
all treaties between the belligerent nations. In more recent times, 
however, this theory has been rejected by the text-writers in inter- 
national law, and it seems never to have been espoused by courts in 
the United States. 
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The question was first considered by the Supreme Court in Society 
for Propagation of the Gospel in Foreign Parts v. New Haven, 1823. 
8 Wheat. 464, 5 L.Ed. 662. Although dicta, the views the Court 
there expressed have never since been questioned: ... . |Quota- 
tion omitted. | 

This statement was cited as basic law in the United States as re- 
cently as 1947 in Clark v. Allen, 1947, 331 U. S. 503, 67 S.Ct. 1431. 
91 L.Ed. 1633, where it was said, ‘‘We start from the premise that 
the outbreak of war does not necessarily suspend or abrogate treaty 
provisions.’’ 331 U. 8S. at page 508, 67 S.Ct., at page 1435. 

While it is therefore settled, at least in this country, that all 
treaties are not automatically abrogated by the outbreak of war be- 
tween the parties, it is not easy to postulate an applicable standard 
to determine whether a particular treaty has survived a war. The 
difficulty was stated more definitively than was the solution in 
Karnuth v. United States, 1929, 279 U. S. 231, at page 236, 49 S.Ct 
274, at page 276, 73 L.Ed. 677: . . . [Quotation omitted. | 

Counsel have cited us to no decision and we have found none, 
specifically relating to the effect of war upon a treaty of extradition 
Such a treaty does not conveniently fit into either of the alternative 
classifications set out in the Karnuth opinion quoted above. If the 
question were to be decided in a vacuum, the conclusion could only 
be that it is extremely doubtful that war ipso facto abrogates a treaty 
of extradition. Fortunately, however, the question need not be so 
decided, but can and must be decided against the background of the 
actual conduct of the two nations involved, acting through the po- 
litical branches of their governments. 

In Terlinden v. Ames, 1902, 184 U. S. 270, 22 S.Ct. 484, 489, 46 
L.Ed. 534, where the question for decision was whether an extradition 
treaty between the United States and the Kingdom of Prussia had 
survived the absorption of Prussia into the German Empire, it was 
contended that this treaty ‘‘had been terminated by operation of law’ 
as the result of the formation of the German Empire. In deciding 
that the treaty had survived, the Court relied heavily upon the in- 
tention of the parties as revealed by the conduct of their executive 
departments. ‘‘* * * | Wie think that on the question whether this 
treaty has ever been terminated, governmental action in respect to it 
must be regarded as of controlling importance.’’ 184 U. S. at page 
285, 22 S.Ct. at page 490. ‘‘* * * [I]t cannot be successfully con- 
tended that the courts could properly intervene on the ground that 
the treaty under which both governments had proceeded, had termi- 
nated by reason of the adoption of the Constitution of the German 
Empire, notwithstanding the judgment of both governments to the 
contrary.’’ 184 U.S. at pages 289-290, 22 S.Ct. at page 492. 

The consummation of the treaty of peace with Italy in 1947 con- 
taining Article 44 providing for ‘‘notification’’ by the United States 
of each pre-war bilateral treaty it desired to keep in force or revive. 
the ratification of that treaty by the United States Senate [sic], the 
subsequent notification by our State Department with regard to the ex- 
tradition treaty, and the conduct of the political departments of the 
two nations in the ensuing nine years, evidencing their unqualified un- 
derstanding that the extradition treaty is in full force and effect, all 
make it obvious that the political departments of the two governments 
considered the extradition treaty not abrogated but merely suspended 
during hostilities. There is, to be sure, a certain circuity of reasoning 
in deciding that the parties did not need to make a new treaty of 
extradition for the reason that they did not in fact make one. Yet 
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it is exactly that pragmatic and cautious approach that, if the question 
is doubtful, the authorities enjoin. Terlinden v. Ames, 184 U. 8. 270, 
22 §.Ct. 484, supra. ‘‘A construction of a treaty by the political 
department of the Government, while not conclusive upon a court 
called upon to construe such a treaty in a matter involving personal 
rights, is nevertheless of much weight.’’ Charlton v. Kelly, 1913, 229 
U. S. 447, at page 468, 33 S.Ct. 945, at page 952, 57 L.Ed. 1274. See 
Judge Mack’s scholarly opinion in The Sophie Rickmers, D.C.S. 
D.N.Y. 1930, 45 F.2d 413, and Judge Cardozo’s eloquent discussion 
in Techt v. Hughes, 1920, 229 N.Y. 222, 128 N.E. 185, 11 A.L.R. 166. 

It is our conclusion that the treaty of extradition between the United 
States and Italy was not terminated but merely suspended during the 
war, and that it is now in effect. P 


Jurisdiction—individual duty under international law not to pay 
tares appropriated for alleged aggressive foreign and military 
policies—international law alleged to supersede national law—po- 
litical questions—standing to sue 

FARMER v. ROUNTREE; STYLES v. U. S.; U. S. v. FARMER.? 

U. S. Dist. Ct.. M. D. Tenn., Nashville Div., Oct. 17, 1956. Miller, 
D. J. 


In actions for declaratory and injunctive relief, plaintiffs challenged the 
legality of income taxes collected for the pursuance of alleged aggressive 
military and foreign policies violative of international law. Individual 
taxpayers seek to conduct an inquiry into the alleged illegal policies. The 
Government moved for judgment on the pleadings on the ground that they 
showed no jurisdiction as a matter of law. In sustaining the Government's 
motion, the court said in part: 


The stated purpose of the proposed proof is to show that the military 
and foreign policies of the United States since World War II, in- 
cluding the prosecution of the Korean War, were designed and carried 
out not for the purpose of defense or the protection of the proper 
interests of the United States, but for the purpose of aggrandizement 
and to impose military domination by the United States throughout 
the world. It is argued that such alleged activities on the part of the 
Federal Government are in violation of international law and are there- 
fore illegal and void. Once these alleged facts are established, 
so the taxpayers argue, they have the right as individuals under 
principles of international law to refuse payment of two-thirds of 
their income taxes for the reason that the federal revenue in that 
proportion has been illegally appropriated by Congress to the prepa- 
ration for and waging of aggressive war, and the remaining one-third 
to the legal and constitutional functions of government. They con- 
tend, in short, that international law overrides the internal laws of 
the United States and extends to them as individual citizens not only 
the right but the duty to refuse to participate in the so-called aggres- 
Sive military activities of the country, and hence the right to refuse 
payment of taxes appropriated for those purposes. Otherwise, it is 
argued that they would be guilty as war criminals under international 
law and punishable as such. 


1 See editorial comment above, p. 610. 

be Unreported memorandum opinion made available through the courtesy of Oliver J. 
Lissitzyn of the Board of Editors. Now reported as Farmer v. Rountree, 149 F. Supp. 
327. 
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But giving the taxpayers the benefit of all factual allegations of 
their pleadings, whether admitted or denied by the Government, it is 
apparent that their claims cannot be legally supported and that no 
amount of proof could give them validity. Under such circumstances, 
to permit the proposed inquiry to be made would be an abuse of the 
processes of the Court, as well as a waste of judicial time seriously 
needed in the trial and consideration of other cases. 

Courts are constituted to adjudicate cases and controversies properly 
coming within the judicial sphere of action. They have no right or 
authority to resolve political or governmental questions, or to review 
issues of governmental policy entrusted to the executive and legislative 
department. 

Under the Constitution of the United States, Congress is vested 
with the exclusive right to levy taxes and to appropriate public revenue 
for the common defense and general welfare of the country, Constit. 
Art. 1, See. 8, Cl. 1, and to provide for and maintain an army and 
a navy, Constit. Art. 1, See. 8, Cls. 12 and 13. It has, as it must 
necessarily have, the authority, exclusive of any court, to determine 
the requirements of national defense and the amount of tax revenue 
to be used for defensive or military purposes. 

The foreign policy of the United States is the exclusive province 
of the executive and the legislative branches of government, and in 
this area of responsibility, as well as in all questions of national de- 
fense, it is imperative that courts strictly observe the limitations upon 
their power and refrain from rendering any judgment which would 
embarrass the policy decisions of government or involve them in 
confusion and uncertainty. 

With these principles in mind, it is apparent that the Court is 
without jurisdiction of the claims here asserted. To grant taxpayers 
the relief they seek, the Court would be required to substitute its 
judgment for that of the other two branches of the Government by 
declaring that the foreign and military policies of the nation were 
in reality for illegal and aggressive war and not for the legitimate 
purpose of national security or for the preservation of the essential 
interests of the United States. The judiciary not only does not have 
the proper criteria or the technical competence to make such determi- 
nations, but it is without the means of obtaining the varied and 
complex facts which would be required to draw a conclusion. Even 
if it could develop criteria and obtain the facts, it is altogether clear 
that the courts must refrain from intruding or intermeddling in 
realms so manifestly political and non-judicial. If the judiciary 
should assume the power contended for, thus in effect reversing and 
condemning the considered judgment of the President and the 
Congress, the foreign and military policies of the Federal Government 
could have no real finality until approved by the courts at the con- 
clusion of interminable private litigation. The chaotic and disruptive 
effects of such judicial censorship are so obvious that comment upon 
them is unnecessary. 

No taxpayer or citizen has the right to have the judiciary conduct 
an inquiry into the military and foreign policies of the United States, 
or to review or reexamine the appropriations made by Congress for 
military and defense purposes. The courts have no more authority 
to sit in judgment upon such discretionary acts and decisions of the 
executive and legislative departments, after the event, than they would 
have to restrain them or advise them what to do in the first instance. 

There are many examples where the courts have refused to inter- 
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vene because due regard for the effective working of our government 
revealed the issue to be one of a purely political nature and, therefore, 
not proper for judicial determination. 

Violation of the guarantee of a republican form of government to 
the states cannot be challenged in the courts. Pacific States Tel. & 
Tel. v. Oregon, 223 U. 8. 118. The duty to see to it that the laws are 
faithfully executed cannot be brought under legal compulsion. State 
of Mississippi v. Johnson, 4 Wall. 475. Questions affecting the 
boundaries of nations are political questions and the courts must 
respect the pronounced will of the legislature. Foster v. Neilson, 2 
Pet. 253, 309. The same is true with respect to the recognition or 
non-recognition of foreign governments, Oetjen v. Central Leather 
Co., 246 U. S. 297; the duration of a state of war, The Protector, 
12 Wall. 700; and the abrogation of treaties, The Chinese Exclusion 
Case, 130 U.S. 581. Similar cases of judicial restraint with respect 
to purely political questions could be multiplied indefinitely. But 
none can be found more strikingly illustrating the necessity for non- 
interference by the courts than the present actions. 

Another reason that the Court lacks jurisdiction to adjudicate the 
claims in question is that the Supreme Court of the United States 
has established and adhered to the doctrine that an individual tax- 
payer has no right to challenge a federal appropriation act on the 
ground that it is invalid and will result in taxation for illegal 
purposes. Massachusetts v. Mellon, 262 U. 8S. 447, 67 L.Ed. 1078. 
In such cases the rights of the individual are not affected in such 
manner as to give rise to a judicial controversy. 

Aside from the Court’s lack of jurisdiction to adjudicate facts 
essential to the taxpayers’ case, there are still other fatal objections 
to the claims. In the first place, the Court does not agree that there 
exists a principle of international law operating to relieve citizens from 
their tax obligations and liabilities under the local laws of their 
country, or imposing upon them individual responsibility for the use 
made of tax revenue. No precedent for such a view has been cited 
and it finds no support in the language or purpose of any interna- 
tional engagement to which this country is a party. The Nuremberg 
Judgment was based upon altogether different facts and does not 
support the theories of immunity here advanced. 

Secondly, if the principle could be discovered, it could not be en- 
forced so as to interfere with or impair the exclusive and non-delegable 
powers of the executive and legislative departments with respect to 
the foreign and military policies of the nation. The treaty-making 
power ‘‘does not extend so far as to authorize what the constitution 
forbids.’’ Geofroy v. Riggs, 133 U. 8. 258, 33 L.Ed. 642, 645; Asakura 
v. Seattle, 265 U. S. 332, 68 L.Ed. 1041, 1044... . 


Trading with the Enemy Act—1951 Joint Resolution of Congress 
terminating war with Germany—effect of subsequent treaties and 
**Bonn Occupation Agreements’’—standing to sue 

FaRBENFABRIKEN Bayer, A.G. v. STERLING Drua, Inc. 148 F.Supp. 
733. 

U.S. Dist. Ct., D. New Jersey, Feb. 5, 1957. W. F. Smith, D. J. 


Plaintiff, a German corporation, brought action against defendant 
American corporation for alleged breach of contract occurring in 1941, 
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or shortly thereafter, and prior to January 1, 1947. The claims on which 
action was brought were subject to seizure and vesting under the Trading 
with the Enemy Act of 1917.1. Defendant’s answer alleged as an affirma- 
tive defense the express limitation in House Joint Resolution No. 289, ap- 
proved October 19, 1951. On defendant’s various motions for judgment, 
the court said in part: 


There can be no doubt that as to property which ‘‘was subject to 
vesting or seizure’’ prior to January 1, 1947, the right of the United 
States was preserved and the enemy status of a German corporation 
was continued, notwithstanding the termination of the state of war. 
The disqualification incident to the enemy status of a German corpora- 
tion was likewise continued. It is well established that a nonresident 
enemy alien, until the disqualification is lifted by a treaty of peace 
or otherwise, may not invoke the jurisdiction of the Court. Johnson 
v. Eisentrager, 339 U. S. 763, 776, 70 S.Ct. 936, 94 L. Ed. 1255; Ex 
parte Colonna, 314 U. 8. 510, 511, 62 S.Ct. 373, 86 L.Ed. 379; See. 
7(b) of the Trading with the Enemy Act, 50 U.S.C.A. Appendix. 
§7(b). This principle applies to a corporation organized under the 
laws of an enemy state. 

We are of the opinion that a German corporation may not prosecute 
an action to enforce a right of property which is subject to seizure 
by the Alien Property Custodian under the provisions of the Trading 
with the Enemy Act, at least until the right of seizure is definitely 
terminated by law. It follows that the plaintiff may not maintain 
the instant suit at this time. 

The plaintiff argues that the proviso contained in the Joint Resolu- 
tion was abrogated by ‘‘the events’’ which followed the approval of the 
said Resolution. We have carefully examined the documents upon 
which the plaintiff relies and we are of the opinion that the argument 
is without merit. We find nothing in these documents inconsistent 
with the proviso contained in the Joint Resolution. We therefore 
make only brief reference to these documents. 

We must be guided in our interpretation of these documents by a 
fundamental principle of construction. It is well established that 
repeals ‘‘by implication are never favored, and a later treaty will 
not be regarded as repealing an earlier statute by implication unless 
the two are absolutely incompatible and the statute cannot be enforced 
without antagonizing the treaty.’’ Johnson v. Browne, 205 U. S. 
309, 321, 27 S.Ct. 539, 542, 51 L.Ed. 816; see also United States v. 
Lee Yen Tai, 185 U. S. 213, 22 §.Ct. 629, 46 L.Ed. 878; Whitney v. 
Robertson, 124 U. S. 190, 8 S.Ct. 456, 31 L.Ed. 386. A joint resolu- 
tion regularly adopted and approved has the force and effect of a 
statute. 

The plaintiff relies firstly, on the ‘‘Treaty of Friendship, Commerce 
and Consular Rights,’’ ratified on July 21, 1953* and coneluded on 
November 5, 1954. This treaty makes applicable, ‘‘as a provisional 
measure pending the conclusion of a more comprehensive’’ treaty, 
the ‘‘Treaty of Friendship, Commerce and Consular Rights,’’ con- 
eluded on December 8, 1923, 44 Stat. 2132. 

The pertinent provision of Article I of the latter treaty reads as 


150 U.S.C.A. Appendix, § 1 et seq. 
265 Stat. 451; 46 A.J.1.L. Supp. 13 (1952). 
3U. S. Senate consent to ratification given July 21, 1953.—Ed. 
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follows: ‘‘The nationals of each High Contracting Party shall enjoy 
freedom of access to the courts of justice of the other on conforming 
to the local laws, as well for the prosecution as for the defense of 
their rights, and in all degrees of jurisdiction established by law.”’ 
This provision cannot be construed as a repeal of the Joint Resolution. 
The language reads in futuro and is consistent with the right pre- 
served under the Joint Resolution, to wit, the right to seize and vest 
property subject to seizure and vesting prior to January 1, 1947. 

The plaintiff relies secondly, on the ‘‘Treaty of Friendship, Com- 
merce and Navigation with the Federal Republic of Germany,’’ signed 
on October 29, 1954 and ratified on July 27, 1955.4 The pertinent pro- 
vision of Article VI of this treaty reads as follows: ‘‘Nationals and 
companies of either Party shall be accorded national treatment with 
respect to access to the courts of justice * * * within the territories 
of the other Party, in all degrees of jurisdiction, both in pursuit and 
in defense of their rights.’’ This provision, like the provision con- 
tained in the earlier treaty, cannot be construed as a repeal of the 
Joint Resolution. The language, as in the earlier treaty, reads in 
futuro and is consistent with the right preserved under the Joint 
Resolution. 

The plaintiff relies finally on the ‘‘Bonn Occupation Agreements”’ 
of May 26, 1952 as amended by the ‘‘Paris Protocol’’ of October 23, 
1954. There is nothing in these agreements which may be construed 
as a repeal of the Joint Resolution. It is to be noted that Article 3, 
paragraph 1, of the ‘‘Convention on the Settlement of Matters Arising 
out of the War and the Occupation’’ impliedly, if not expressly, 
recognizes the right preserved under the said Resolution. The perti- 
nent language reads as follows: ‘‘The Federal Republic (of Germany) 
shall in the future raise no objections against the measures which 
have been, or will be, carried out with regard to German external 
assets or other property, seized for the purpose of reparation or 
restitution, or as a result of a state of war * * *.’’ 

It does not follow, however, that the defendant is entitled to prevail 
on the present motion. A judgment under either Rule 12(¢) or Rule 
56(b) is essentially a judgment on the merits and may be entered 
only upon a conclusive determination of the issues of law. The only 
relief to which the defendant is entitled at this time is a dismissal of 
the action without prejudice; if and when the disqualification incident 
to the enemy status of the plaintiff is lifted, either by treaty or other- 
wise, the plaintiff may have a right to maintain its action in a court 
of competent jurisdiction. 

The motion for judgment will be denied. The present action, how- 
ever, will be dismissed, without prejudice to the right of the plaintiff 
to institute and maintain a new action when the disqualification is 
lifted. 


Nore: In Farbenfabriken Bayer A. G. v. Sterling Drug, Inc., 148 F.Supp. 
738, a companion ease decided on the same day by the same judge, the same 
plaintiff sued the same defendant in a civil action under the antitrust laws 
for acts occurring within six years prior to the action and after January 
1, 1947. Defendant relied on the Joint Resolution, supra. The court 
held that, inasmuch as the cause of action was not subject to seizure, the 
Resolution was inapplicable, and the defense was denied. 


*U. 8. Senate consent to ratification given July 27, 1955.—Ed. 
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NoTEes 


Extraterritorial application of the antitrust laws—power to compel 
affirmative acts abroad 


In Holophane Co., Inc. v. U. 8., 77 8.Ct. 144, 352 U. S. 903 (Nov. 13, 
1956),? the Supreme Court in a per curiam decision affirmed the District 
Court decree, reported in 119 F. Supp. 114 (facts and opinion) and 1954 
Trade Cases par. 67,679 (judgment and decree), unanimously except for 
paragraph XI, which was affirmed by an equally divided court. The 
District Court held defendant manufacturer of prismatic glassware and 
illuminating appliances to have engaged in an unlawful combination and 
conspiracy in restraint of trade under the Sherman Act. The illegal acts 
determined by the court constituted agreements between the defendant and 
two foreign corporations whereby the parties agreed to refrain from 
competing in each other’s market areas. The decree enjoined the con- 
tinuance of performance and the exercise of rights under these agreements 
and, in the disputed paragraph XI, compelled defendant to promote the 
sale and distribution of his product in foreign markets, except where it 
may violate foreign trademark laws, by circularizing and advertising in 
the countries where the two foreign corporations had their exclusive 
market, the availability in substantial quantities of its product. Para- 
graph XI also compelled defendant to offer his goods on non-diseriminatory 
prices and conditions. 


Income tax—foreign company carrying on a trade within the United 
Kingdom 


The Firestone Tire and Rubber Company, incorporated in Maine and 
doing its major business in Akron, Ohio, had an agreement with various 
European distributors for exclusive dealerships. The American company 
fixed prices and undertook deliveries against ninety-day sight drafts. The 
master agreements between the distributors and the parent provided that 
the U. 8S. corporation would fill the orders obtained by the foreign sub- 
sidiary with the tires previously supplied to the subsidiary. In return 
for the solicited orders the subsidiary would receive the price paid to the 
parent plus a five percent commission. Such an arrangement was entered 
into with a British subsidiary known as Firestone Tyre and Rubber, Ltd. 
located at Brentford, Middlesex. 

The Income Tax Act of 1918 provides the basis for the power to tax 
foreign corporations doing business in England. Schedule 10 of the Act 
provides that a principal will not be chargeable for the profits or commis- 
sions of his agent or broker in respect to profits or gains achieved through 
such brokers or agents. The American company claimed an exemption 
under this section. 

The Court held, however, that the company was carrying on trade within 
the United Kingdom. At one point it stated (p. 701) : 


1 For discussion of this case see editorial by Covey T. Oliver, 51 A.J.I.L. 380 (1957). 
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. the fact that an English company sells goods as a principal to 
the customers does not negative the proposition that the parent com- 
pany, from which the goods emanated, may not equally be carrying 
on or exercising a trade within the United Kingdom. 


Firestone Tyre and Rubber Co., Ltd. v. Lewellin (Inspector of Taxes) 
[1956] 1 All. E.R. 693 (United Kingdom, Court of Appeal, February 13, 
1956, Lord Evershed, M. R., Jenkins and Birkett, L.JJ.). 


Admiralty—jurisdiction—discretionary exercise with respect to for- 
eign facts 


Libel in rem against foreign ship by foreign cargo owners for claims 
arising out of high seas collision. The United States District Court for 
the Southern District of Florida dismissed the libel on the ground that 
jurisdiction in such controversies should be denied unless an injustice would 
be done. The Fifth Cireuit reversed, holding the proper test to be that 
jurisdiction will be exercised unless to do so would work an injustice, and 
that the error below was so contrary to Supreme Court adjudications as 
to warrant setting it aside. Motor Distributors v. Olaf Pedersen’s Rederi 
1/S, 239 F.2d 463 (U.S. Ct.A., 5th Cireuit, Nov. 27, 1956, Tuttle, Ct. J.). 
Rehearing denied, Jan. 8, 1957. 


Service on consul in suit against foreign state 


Oster v. Dominion of Canada, 144 F. Supp. 746, digested in 50 A.J.I.L. 
962 (1956), 51 ibid. 431 (1957), holding that service of process on the 
Canadian Consul in New York City did not confer jurisdiction in damage 
suit in personam against Canada, was affirmed, Per Curiam, without opin- 
ion in open court. Clay et al. v. Dominion of Canada, 238 F.2d 400 (U. 
S. Ct.A., 2d Cireuit, Dee. 7, 1956). 


Okinawa a ‘‘ foreign country’’ for purposes of the Federal Tort Claims 
Act—Wake Island place ‘‘abroad’’ under Immigration and Nation- 
ality Act 


In Burna v. United States, 240 F.2d 720 (U.S. Ct.A., 4th Cireuit, Jan. 7, 
1957, Sobeloff, Ct. J.), Okinawa was held to be a ‘‘foreign country’’ with- 
in the exclusion of ‘‘any claim arising in a foreign country’’ by Section 
2680 (k) of the Federal Tort Claims Act. The decision below, 142 F. 
Supp. 623, to the same effect is noted in 51 A.J.I.L. 110 (1957). See also 
In re Petition of Willess, 146 F. Supp. 217 (U. S. Dist. Ct. Hawaii, Dee. 
10, 1956, McLaughlin, C.J.), holding Wake Island to be a place ‘‘abroad’’ 
—— See. 319 (b) of the Immigration and Nationality Act, 8 U.S.C. § 

O(b). 


Foreign commerce—jurisdiction 


In Londos v. United States, 240 F.2d 1 (U.S. Ct.A., 5th Circuit, Jan. 
9, 1957, rehearing denied, Feb. 20, 1957, Tuttle, Ct. J.), ‘‘foreign com- 
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merce’’ within the meaning of 18 U.S.C. § 10, which was defined as includ- 
ing ‘‘commerce with a foreign country,’’ was held to include transportation 
from the foreign country into the United States. 


Customs duties—indirect import—applicable tariff 


Goods in question were originally imported into the United States from 
the Soviet Zone of Germany and cleared through customs. They were 
subsequently exported to the Western Zone of Germany for repairs. Upon 
reimportation into the United States, the higher rate applicable to Soviet 
Zone imports was again applied. Importer sued to obtain rate applicable 
to imports from Western Zone. The Customs Court held that the goods 
were entitled to the reduced rate of duty. Camera Specialty Co. v. United 
States, 146 F. Supp. 473 (Customs Court, First Division, Jan. 20, 1955, 
Wilson, J.). See also Chemo Puro Mfg. Corp. v. United States, 146 
F. Supp. 178 (Customs Court, First Division, Dee. 29, 1954, Wilson, J.), 
where tannic acid produced in the United Kingdom from nutgalls originally 
obtained in Communist China was held not to be an indirect import from 
the latter. 


Executive agreements—Presidential proclamations—trade agreements 
not self-executing 


In American Bitumuls & Asphalt Co. v. United States, 146 F. Supp. 703 
(Customs Court, First Division, Aug. 24, 1956, Mollison, J.), it was held 
that tariff rates under the Trade Agreements Act become effective only 
by Presidential proclamation and not by virtue of the executive agreement 
itself, and this was equally true whether the proclamations followed a trade 
agreement or terminated an earlier proclamation. Presidential termina- 
tion of the agreement did not in itself change the internal law in force. 


Admiralty—Jones Act—control of foreign corporate-owned ship by 
U. 8. citizens 


In Argyros v. Polar Compania de Navegacion, Ltda., 146 F. Supp. 624 
(U.S. Dist. Ct., S.D.N.Y., Nov. 2, 1956, Edelstein, D. J.), a libel by seaman, 
a Greek resident and national, under the Jones Act, 46 U.S.C. § 688, against 
Panamanian corporate shipowner for injuries sustained on the high seas, 
libellant moved to examine corporate books to determine whether U. S. 
citizens had ‘‘control.’’ Libellant argued such ‘‘control’’ would make the 
Jones Act applicable. The motion was denied on the ground that such 
‘“‘eontrol’’ was not in itself sufficient ground for applying the Act. 


Transaction with corporation of unrecognized government in violation 
of regulation of recognized government—contracts 


In Banking and Trading Corp. v. Reconstruction Finance Corp., 147 F. 
Supp. 193 (U. S. Dist. Ct., S.D.N.Y., Nov. 30, 1956, Walsh, D. J.), a pur- 
ported transaction between the R.F.C. and an Indonesian corporation was 


a 
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held, alternatively, to be no contract, or rescinded, on the ground an export 
permit from the Netherlands authorities recognized by the United States 


was a prerequisite. 


Passport—due process—denial on basis of confidential information 


In Dayton v. Dulles, 146 F. Supp. 876 (U.S. Dist. Ct., Dist. of Col., Dee. 
21, 1956, MeGarraghy, D. J.), plaintiff’s application for a passport was 
denied under See. 51.135 (ce) of the Passport Regulations by a decision of 
the Secretary of State which contained findings based on record informa- 
tion, and findings based (a) on confidential information disclosure of which 
would prejudice internal security investigation methods, and (b) on con- 
fidential information disclosure of which would prejudice the conduct of 
foreign relations. The regulation was upheld and the decision of the 
Secretary was held not to violate substantive or procedural due process. 


Foreign adoption—rights of a foreign adopted child domiciled tn a 
foreign country under an English will 


Testator by will, dated April 12, 1945, left the residue of his estate in 
trust for his wife, and after her death to certain named cousins or their 
‘‘issue then living.’’ One of the cousins had emigrated to British Co- 
lumbia, Canada, with his wife and, in 1913, had taken one child into the 
family. No legal provisions for adoption were then available. As to 
this child no formal adoptive steps were ever taken. On March 9, 1945, 
the couple adopted another child under the laws then in force in British 
Columbia. The testator died on June 14, 1945. The testator’s wife died 
on January 10, 1955, while the parent of the adopted child died in Febru- 
ary of 1950. The question arose whether both or either of the children 
were “‘issue’’ of the cousin so as to take under the provisions of the will. 

As to the foster child no provisions exist under English or Canadian law 
for inheritance under a will. 

As to the adopted child, the court held that the crucial date was June 
14, 1945, the date of the testator’s death, and not January 10, 1955, the 
date of the wife’s death. The court stated that even though the interest 
in the remainder did not vest until the testator’s widow’s death, the date for 
determining the members of the class capable of taking under the will 
should be determined on the day the will became effective. Further, the 
court found that the law of the domicile of the child controlled its rights 
and not the law of the domicile of the testator. In 1945, when the 
testator died, the laws of British Columbia excluded any adopted child 
from inheritance or succession from other than his parents by adoption. 
Adoption Act, 1920 § 10(1). Therefore, the court concluded that the 
second child was equally barred from taking under the will and that the 
revised Adoption Act of 1953 could not apply. Re Marshall (deceased), 
i 1 All. E.R. 549 (United Kingdom, Ch. Div., Feb. 6, 1957, Harman, 
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International aviation— Warsaw Convention—proper court for damage 
action—‘‘ doing business”’ 


In Berner v. United Airlines, 157 N.Y.S.2d 884 (N.Y.Sup.Ct., App. Div., 
Dee. 18, 1956, Bergan, J.), denial of motion to vacate summons was af- 
firmed in action in personam for wrongful death under Warsaw Conven- 
tion,’ 49 Stat. 3000 et seg., on the ground that all the circumstances sur- 
rounding the sale of ticket in New York to decedent through agent of 
defendant Australian airline made the New York Supreme Court a proper 
forum under Article 28 of the Convention, New York being a ‘‘place of 
business through which the contract has been made,’’ and the agency con- 
tract showed defendant corporation was ‘‘doing business’’ in New York. 
See also In re Waldrep’s Estate, 306 Pac.2d 213 (Sup.Ct., Wash., Jan. 28, 
1957, Foster, J.), holding the Washington courts a proper forum under 
Article 28 as ‘‘the Court at the place of destination.’’ 


Indian tribes—original Indian title not compensable—recognized title 
—eminent domain—standing to sue 


In St. Regis Tribe of Mohawk Indians v. State, 158 N.Y.S.2d 540 (Ct.Cls., 
N.Y., Dee. 27, 1956, Lambiase, J.), Indian tribe sued in New York Court 
of Claims for compensation for taking of claimed lands. The court held, 
inter alia, that original Indian title was not compensable but that a recog- 
nized right of permanent occupancy was compensable. Conceding no 
right to sue in absence of statute, the New York statutes providing in 
general terms for eminent domain were held to provide the requisite statu- 
tory authority. See also Allen v. Merrell, 305 Pac.2d 490 (S.Ct., Utah, 
Dee. 15, 1956, Crockett, J.), in which Utah statute declaring Indian living 
on Indian reservation not a resident for voting purposes was upheld against 
constitutional attack. 


Conflict of laws—governing law for distribution—illegitimacy under 
Danish law 


Intestate, of Danish origin, died a resident of New York leaving realty 
and personalty for distribution. Johanne Krabbe, daughter of decedent's 
sister, and a resident of Denmark, claims Danish law determines whether 
she is distributee. The court held New York law rather than Federal or 
Danish law determines whether she is distributee, and, under New York 
law, illegitimates do not inherit through the mother. Danish law, how- 
ever, applied in determining that she was not legitimate. In re Krabbe’s 
Estate, 158 N.Y.S.2d 551 (Surr. Ct., Suffolk County, N.Y., Jan. 4, 1957, 
Hazleton, 8.). 


Copyright—United States Forces in Iceland—damages for broadcast- 
ing compositions without permission 


Plaintiff, Icelandic agent for various composers of foreign countries, 
including the United States, brought suit for damages against the Ice- 


1U.S. Treaty Series, No. 876. 
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landie Minister of Finance and the United States Defense Force in Iceland. 
The gravamen was the playing of copyrighted tunes without permission 
and the payment of royalties. With respect to composers who were na- 
tionals of states parties to the Berne Convention,’ the unauthorized broad- 
casts were held to violate the Icelandic legislation enforcing said convention 
and the legislation providing for payment of claims for damages inflicted 
on Icelandic persons by members of the United States Force. With respect 
to the U.S. composer, member of ASCAP, of which plaintiff was agent, it 
was held that, since ASCAP’s offer to the President of the United States in 
1950 for free broadcasting during the ‘‘crisis’’ had not formally been with- 
drawn, and since the court would not pass on whether the ‘‘crisis’’ had 
passed, plaintiff’s claim had not been proven. STEF v. Minister of Fi- 
nance et al.2 (Town Court, Reykjavik, Iceland, Nov. 7, 1956, Arnalds, J.). 


AMERICAN CASES ON ENEMY PROPERTY AND 
TRADING WITH THE ENEMY 


Epstein v. Brownell, 146 F.Supp. 405 (E.D.N.Y., Dee. 5, 1956), payment 
of taxes by custodian; Royal Exchange Assur. v. Brownell, 146 F.Supp. 
563 (S.D.N.Y., Nov. 21, 1956), British trusteeship of German property ; 
Brownell v. Schering Corp., 146 F.Supp. 106 (D.C.N.J., Nov. 21, 1956), 
definition of ‘‘ qualified applicant’’; Brownell v. Hartford-Connecticut Trust 
Co., 147 F.Supp. 929 (D.Conn., Oct. 31, 1956), effect of German remainder- 
man; In re Neumeister’s Estute, 304 Pac.2d 67 (C.A.Calif., Nov. 27, 1956) ; 
In re Zuber’s Estate, 304 Pae.2d 247 (C.A.Calif., Dee. 4, 1956); In re 
Russell’s Estate, 159 N.Y. S.2d 651 (Surr.Ct. N.Y., Dee. 31, 1956) ; Farben- 
fabriken Bayer, A. G., v. Sterling Drug, Inc., 148 F.Supp. 733, 738 (D. 
N.J., Feb. 5, 1957), digested supra, p. 639. 


AMERICAN CASES ON NATIONALITY 


Citizenship. Wong Gong Fay v. Brownell, 238 F.2d 1 (9th Cir., Oct. 
31, 1956), standard of proof; Mendoza-Martinez v. Mackey, 238 F.2d 239 
(9th Cir., Nov. 2, 1956), departure from U. 8. to avoid draft resulting in 
loss of nationality ; Gravert v. Dulles, 239 F.2d 60 (Dist. of Col. Cir., Nov. 
9, 1956), jurisdiction over determination of citizenship; Giz v. Brownell, 
240 F.2d 25 (Dist. of Col. Cir., Dee. 13, 1956), effect of failure by student 
to apply for determination of non-residence ; Soo Hoo Doo Wing v. Dulles, 
147 F.Supp. 862 (D.Conn., Nov. 2, 1956), consul general’s refusal to issue 
travel documents, effect on citizenship determination; Cepo v. Brownell, 
147 F.Supp. 517 (N.D. Calif., Dee. 21, 1956), denaturalization of grand- 
father does not affect derivative citizenship; Manha v. Brownell, 146 
F.Supp. 411 (N.D. Calif., Nov. 19, 1956), cancellation of citizenship 
resulting in loss of derivative citizenship of son; Gee Chee On v. Brownell, 
146 F.Supp. 503 (S.D. Tex., Dee. 6, 1956). 


7 British and Foreign State Papers 22. 
aterial made available through courtesy of Howard E. Hensleigh of Washington, 
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Deportation. Effect of application for relief from military service, 
Ceballos v. Shaughnessy, 352 U. 8S. 599 (March 11, 1957) ; membership in 
Communist Party: Bonetti v. Brownell, 240 F.2d 624 (Dist. of Col. Cir., 
Dee. 27, 1956), Niukkanen v. Boyd, 148 F.Supp. 106 (D.Ore., March 2, 
1956), Schleich v. Butterfield, 148 F.Supp. 44 (E.D.Mich., Jan. 16, 1957), 
Bovinas v. Savoretti, 146 F.Supp. 274 (S.D.Fla., Nov. 28, 1956) (Com- 
munist Party in relationship to Socialist Party) ; moral turpitude: Ablett 
v. Brownell, 240 F.2d 625 (Dist. of Col. Cir., Jan. 10, 1957), U. 8. ex rel. 
Brancato v. Lehmann, 239 F.2d 663 (6th Cir., Nov. 21, 1956), Chanan Din 
Khan v. Barber, 147 F.Supp. 771 (N.D. Calif., Jan. 31, 1957) (income 
tax violation) ; Medeiros v. Brownell, 240 F.2d 634 (Dist. of Col. Cir., Jan. 
17, 1957), weight given to admissions by alien; Coelho v. Brownell, 240 
F.2d 635 (Dist. of Col. Cir., Jan. 17, 1957), sufficiency of documentary 
evidence without a hearing; U.S. v. Heikkinen, 240 F.2d 94 (7th Cir., Jan. 
17, 1957), duty of alien to leave country after deportation order; 
U. S. ex. rel. De La Fuente v. Swing, 239 F.2d 759 (5th Cir., Dee. 21, 
1956), admission of crime; U. S. ex rel. Pierropoulos v. Shaughnessy, 239 
F.2d 784 (2nd Cir., Jan. 3, 1957), entry without properly visaed passport; 
Landon v. Clarke, 239 F.2d 631 (1st Cir., Dee. 17, 1956), false representa- 
tions of marital status; Fitzgerald ex rel. Miceli v. Landon, 238 F.2d 864 
(Ist Cir., Dee. 17, 1956), effect of conviction; Chang Ah Ding v. U. S8., 
239 F.2d 852 (5th Cir., Jan. 9, 1957), refusal to delay hearings for reason 
of obtaining files; Wolf v. Boyd, 238 F.2d 249 (9th Cir., Oct. 24, 1956), 
discretion of board in reopening deportation proceedings; Ellis v. Berman, 
238 F.2d 235 (2nd Cir., Nov. 2, 1956), writ of habeas corpus on evidence 
problem; Mannerfrid v. Brownell, 238 F.2d 32 (Dist. of Col. Cir., Oct. 18, 
1956), draft exemption claim; Ex parte Domingsil-Mercado, 146 F.Supp. 
909 (N.D.Calif., Oct. 8, 1956), residence in Hawaii; Vallejos v. Barber, 
146 F.Supp. 781 (N.D. Calif., Nov. 26, 1956), status of Philippine natives 
who left prior to the Philippine Independence Act; U. S. ex rel. Partheni- 
ades v. Shaughnessy, 146 F.Supp. 772 (S.D.N.Y., Dee. 5, 1956), grounds 
for reopening deportation proceedings; U. S. ex rel. De La Fuente v. 
Swing, 146 F.Supp. 648 (S.D. Tex., Feb. 20, 1956), perjury before com- 
missioner; U. S. ex rel. Lue Chow Yee v. Shaughnessy, 146 F.Supp. 3 
(S.D.N.Y., Nov. 15, 1956), parole from physical persecution in foreign 
country ; U. 8. ex rel. Hintopoulos v. Shaughnessy, 353 U. 8. 72 (March 25, 
1957), exercise of discretion in denying suspension of deportation. 

Naturalization. Preisler v. U. 8., 238 F.2d 238 (2nd Cir., Nov. 2, 1956), 
good moral character; Boufford v. U. S., 239 F.2d 841 (1st Cir., Dee. 5, 
1956), use of word ‘‘marriage’’ in application for naturalization; Jn re 
Nissen, 146 F.Supp. 361 (D.Mass., Nov. 20, 1956), refusal to bear arms; 
Petition of Tchakalian, 146 F.Supp. 501 (N.D.Calif., Dee. 7, 1956), status 
of alien serving in U. S. Army; Petition of De Mago, 146 F.Supp. 759 
(N.D.Calif., Dee. 7, 1956), utilization of time served in U. S. Army in com- 
puting residence; Petition of Ognistoff, 146 F.Supp. 205 (N.D. Calif., Oct. 
12, 1956), effect of service in National Guard; Petition of Gourary, 148 
F.Supp. 140 (S.D.N.Y., Jan. 28, 1957), effect of relief from military service; 
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In re Hansen, 148 F.Supp. 187 (D.Minn., Feb. 8, 1957), refusal to take 
oath to perform military service for religious reasons; Petition of Chow, 
146 F.Supp. 487 (S.D.N.Y., Dec. 14, 1956), use of terms ‘‘entry’’ and 
‘lawful admission’’; Petition of Willess, 146 F.Supp. 217 (D.Hawaii, 
Dec. 10, 1956), status of Wake Island, cited supra, p. 643; Petition of 
Flores, 147 F.Supp. 259 (S.D.N.Y., Dee. 20, 1956), alien seamen; In re 
Howard’s Petition, 147 F.Supp. 676 (W.D.Mo., Dee. 20, 1956), use of 
‘‘nerson’’ and ‘‘child’’; In re Che-Tong Song, 147 F.Supp. 879 (W.D.Ark., 
Jan. 29, 1957), burden of proof. 

Denaturalization. laches in setting aside denaturalization order: Sciria 
v. U. 8., 238 F.2d 77 (6th Cir., Oct. 18, 1956), Leung Gim v. Brownell, 
238 F.2d 77 (9th Cir., Oct. 30, 1956) ; Nowak v. U. 8., 238 F.2d 282 (6th 
Cir., Nov. 26, 1956), affidavit by attorney of immigration service of facts in 
official records in re affidavit of good cause; U. S. v. Milana, 148 F.Supp 
152 (E.D.Mich., Jan. 16, 1957), must comply with State law on summons 
via publication. 

Expatriation. Trop v. Dulles, 239 F.2d 527 (2nd Cir., Dee. 28, 1956), 
desertion in time of war as grounds for expatriation. 

Passport. Dayton v. Dulles, 146 F.Supp. 876 (Dist. of Col., D.Ct., 
Dee. 21, 1956), validity of denial of passport on basis of undisclosed source 
of information, digested supra, p. 645. 

Refugee Relief Act. Ching Lan Foo v. Brownell, 148 F.Supp. 420 
(Dist. of Col., D.Ct., Feb. 8, 1957), American ship on high seas considered 
part of U. S. territory for purposes of alien being ‘‘physically present in 
U. 

Miscellaneous. U. 8. v. Seaboard Surety Co., 239 F.2d 667 (4th Cir., 
Jan. 7, 1957), use of word ‘‘pay off’’ under the Immigration Act; Haerr v. 
U. 8., 240 F.2d 533 (5th Cir., Jan. 16, 1957), search and seizure by the 
Border Patrol. 


BOOK REVIEWS AND NOTES 


Académie de Droit International. Recueil des Cours, 1952. Vols. I and II 
(Tomes 80 et 81 de la Collection). Paris: Recueil Sirey, 1952. pp. vi, 
642: vi, 736. Indexes. FI. 40 each. 


At the Academy of International Law in 1952 there were thirteen lee- 
turers, none of them from the United States. With the exception of one 
from Latin America and one from Israel, all were from Western Europe— 
though one is an international official. Three lectures are in English, the 
rest in French. Three of the subjects are ‘‘general principles’’—of inter- 
national public law, international private law, and air law. One lecture 
considers the nature of international law, another a phase of its history, 
another its relation to national constitutions. Several relate to interna- 
tional organizations and their problems, several to sanctions and neutrality. 

Professor Paul Guggenheim of Geneva gave the survey of the field of 
international law. Some eighty of his two hundred pages are devoted to 
the nature, sources and interpretation of international law; some fifty 
more to the subjects of international law; and the rest to responsibility, 
jurisdiction, and problems of the law of war. He raises current questions 
and gives concrete answers; his outlook is sensible and well balanced; he 
is not inclined to pursue a will o’ the wisp. 

Professor Louis Cavaré, of Rennes, under the heading Les Sanctions 
dans le Cadre de l’O.N.U., discusses, with more optimism than this reviewer 
feels, the United Nations as a legal order, and the way in which violations 
of the law of the community of nations are handled. He regards the 
Charter as ‘‘un systéme cohérent, souple et trés poussé, rendu possible 
dans un régime de légalité’’; but he points out a number of omissions in 
the Charter, and observes that the system cannot be strengthened until 
some agreement upon disarmament of Members is reached and until the 
paralysis of the Security Council, due to the veto, can be remedied. 

A comparative study of the process of admission to the League of 
Nations and to the United Nations is provided by Professor Nathan Fein- 
berg, of Jerusalem. It was written before the deadlock on membership 
in the United Nations was broken, and surveys the controversy in terms of 
official records and in comparison with the League of Nations. There is 
a short chapter on something not in the Covenant or Charter: readmission; 
and another on membership with limited rights. The discussion of ‘‘ uni 
versality’’ is particularly interesting. 

Professor Titus Komarnicki of Poland, now in London, spoke on The 
Place of Neutrality in the Modern System of International Law. It is 4 


compact and useful survey, as much a study of collective security as of 
neutrality, with wide reading behind it. He emphasizes certain factors: 
the rise of the United States and its policy of neutrality; the balance-of- 
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power system; the limited scope of wars in the 19th century; the effort 
of Great Britian and others to localize international conflicts; the lack of 
any protection by the community of nations for territorial integrity and 
political independence. He considers various stages of intermediacy and 
non-belligerency suggested by Quincy Wright, Cavaglieri, Whitton, Lauter- 
pacht, the International Law Association and others, and concludes that it 
will never be possible ‘‘to assure for the status of non-belligerency coupled 
with partiality such hard and fast rules as was the case in the past for the 
status of neutrality.’’ He is uncertain about neutrality in the next war, 
partly because of collective security and partly because of current challenges 
to international law. There is a great deal of interesting matter in this 
lecture. 

Les Tendances internationales des Constitutions Modernes is the title 
of the lectures given by Professor Paul de Visscher of Louvain. He begins 
with the warning that constitutions do not have their former juridical 
purity, that some are written for propaganda purposes, and that more 
than ever one must ascertain how they are used in practice. He finds 
three levels of the submission of internal law to international law. The 
Spanish Constitution puts upon the legislator the duty to conform internal 
law to international law, but there is no judicial sanction. The Anglo- 
Saxon phrase ‘‘international law is part of the law of the land’’ is just 
a rule found in all civilized states. It is rare to find a constitution, such 
as that of 1949 in Germany, which clearly puts international law above 
internal law ; even so, it depends upon the power of the judge. In general, 
he asserts, constitutional guarantees depend upon procedure rather than 
upon the written text. He suggests also that constitutional reforms are 
needed to improve modern treaty-making, and these should assure popular 
approval. 

Professor Rolando Quadri of Italy asks why the rules of international 
law are obligatory. He finds no basis in morality, or in positivism, or in 
such an hypothesis as Kelsen’s Grundnorm or Triepel’s Vereinbarung 
(which he calls an upside-down pyramid) ; nor in the mere fact that states 
regard the law as obligatory, for that statement must be reversed. The 
authority of the law comes from the fact that individuals living in a com- 
munity are necessarily subordinate to this collective entity. There can be 
no such thing as absolute sovereignty, for the social body imposes its will 
upon the most dissident. Dr. Quadri, however, does not wish this theory 
to be confused with the monist theory of the primacy of international law. 

The last of the lectures found in Volume I (Tome 80) is by Dr. Hanna 
Saba of Egypt, now Legal Adviser to UNESCO. He discusses in a very 
common-sense way regional arrangements under the Charter of the United 
Nations. That institution, he says, does not have a monopoly of main- 
taining peace; at San Francisco the idea was rejected that each regional 
arrangement should be approved by the United Nations. So there is no 
authoritative way to define or determine what is a regional arrangement 
under the Charter, and no organ to make such a decision. He examines 
Various existent groupings in their relation to the United Nations and is 
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aware of the dangers to it of their growth. These dangers he thinks, can 
be avoided only by making the United Nations stronger. 

The second volume (Tome 81) begins with Le Droit International 
Privé des Etats Américains, by Haroldo Valladao of Brazil. It is a 
hundred and ten-page survey, from the viewpoint of comparative law, of 
international private law in the Americas. It considers, in some detail, 
the internal laws of the various American states (including the United 
States), and carries on into international law and treaties. Dr. Valladao 
has done wide reading; he goes into details concerning various codes and 
writers; he is particularly enthusiastic concerning the Civil Code of Chile, 
prepared by Bello. In the last chapter, he takes up the American efforts 
to codify international private law and comes to the conclusion that no great 
progress has been made since 1878. Indeed, he thinks that an international 
private law for all countries is as much a Utopia as a civil law for all 
nations—‘‘méme pour les Amériques.’’ 

Professor Max S¢grensen of Denmark took as his subject Le Conseil de 
l’Europe, an institution which he regards as important both as a pillar 
in the political structure of Europe and as a new kind of international 
organization. It is distinctive in various ways. Some amendments can 
be made by the Committee and Consultative Assembly, without ratifica- 
tion, though a member can withdraw. Only the Committee of Ministers 
can invite to membership. This Committee is composed of persons of 
ministerial rank from each government; this is rather a burden and he 
suggests that each government should set up a Ministry for European 
Affairs. This Committee has legislative powers but only in the usual 
sense of drafting treaties for ratification. The desire that members of the 
Consultative Assembly should be independent of their governments would 
produce confusion in foreign policy, so it was left that each government 
should designate its members as it wishes; he favors members who con- 
form with the policy of their governments. It is an experiment in the 
sense of knowledge acquired through practice. 

Questions of Public International Air Law are discussed by Daniel Goed- 
huis of The Netherlands. Consideration of these questions results in an 
informative and comprehensive survey of the development of air law. 
This law started with the idea that rules applicable to other transport 
could be used for aviation, but with development, the pendulum swung 
in the other direction—too far, according to Mr. Goedhuis. ‘‘In the 
technical field, one lives in the future, but in the economic field rules are 
being laid down which show little or no regard to their influence on that 
future.’’ It requires much investment to keep up with progress, and 
such investment is not likely so long as the system is built upon shaky 
bilateral foundations; consequently, governments must help. The publi- 
cists, he notes with apparent regret, have now retreated from earlier 
enthusiasms to national sovereignty. He has a chapter on possible solu- 
tions, but concludes that we must wait on technological process and mean- 
while strive for ordered competition and teach nations that it is not pos- 
sible ‘‘to have it both ways.’’ 
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Professor Alejandro Herrero of Spain gives a thoughtful but quite pes- 
simistic account of Le Droit des Gens dans l’Espagne du X VIIléme Siécle. 
The writers whose work he surveys are practically unknown names and he 
regrets and seeks to explain why the admirable work of such earlier persons 
as Victoria had not been followed up in Spain. 

The Regulation of the Use of Force by Individual States in International 
Law is discussed by Professor C.H.M. Waldock of Oxford. He explains 
that he is not considering collective security; actually, he is asking how 
much right is left to individual states to use force. This is closely related 
to pacific settlement, for, he observes, a state which unilaterally upholds 
its right by refusing to settle is as obnoxious as one which maintains its 
right by force. Up until the present century, forcible self-help short of 
war was permissible though regulated, but the League of Nations and 
United Nations and other developments have changed this. Aggressive 
war is now a crime and therefore a definition of aggression is needed for 
purposes of judicial determination—though not so essential for determina- 
tion by the Security Council under Article 39 of the Charter. He gives 
an interesting analysis of the Corfu Channel opinion of the Court, and 
concludes that it upheld self-defense but denied self-help. Professor Wal- 
dock doubtless did not have Nasser in mind as he wrote, but what he says is 
relevant to the later intervention of England and France in Egypt. 

Le Plan Schuman, by Paul Reuter of Paris, concludes the volumes for 
1952. This plan, he says, represented a change in the psychology of 
France; and the Coal and Steel Community a similar change with regard 
to international organizations. He discusses the Plan under the headings 
of the institutions (and their supra-national characteristics), the regime 
over coal and steel, and concrete applications thereof and concludes that 
the system is more political than economic. While limited to coal and steel, 
these are factors so important as to allow for much ‘‘dynamism.’’ Like 
Professor Sgrensen with regard to the Council of Europe, he is somewhat 
uncertain as to the future of this experiment; it depends upon the ability 
of man’s intelligence to triumph over confusion. 

CLYDE EAGLETON 


The Law of War and Neutrality at Sea. By Robert W. Tucker. (U. S. 
Naval War College, International Law Studies, Vol. XLX.) Washington, 
D. C.: Government Printing Office, 1957. pp. xiv, 448. Index. $2.25. 


As an international lawyer, a reserve officer in the U.S. Navy and a 
Consultant to the U.S. Naval War College, Professor Tucker drafted the 
U.S. Navy Instructions on the Law of Naval Warfare, a draft which is 
both excellent as to contents and subtle as to theory. Now he has written 
a treatise on the law of war and neutrality at sea, published as the fiftieth 
volume of a series inaugurated by the Naval War College in 1894. This 
treatise stands in close relation to the U.S. Navy Instructions which are 
fully reprinted in the Appendix (pp. 357-422). 
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It was not the intention of the author to give an absolutely complete 
treatise on this topic. He concentrates on the newer developments, on the 
actual problems. He does not give a complete bibliography, but makes 
use of all the important modern literature in the different languages, of 
important Prize Court decisions and of the jurisprudence of international 
and national war crimes tribunals. He fully investigates the formal and 
substantive law of prize, but omits a detailed analysis of the Prize Court 
decisions of World War II, not only because they are fewer in number than 
those of World War I, but also because they have added little to the formal 
and substantive law of prize developed by the decisions of the first World 
War. 

Both as to methods and as to contents, the author is in very many points 
in close agreement with the ideas developed and defended by this reviewer. 
First of all, the author, like the U.S. Navy Instructions, shows that the 
recent change in the legal position of war has by no means eliminated 
the laws of war. They not only continue, but their applicability has been 
largely extended by the corresponding clauses of the Geneva Conventions 
of 1949. The laws of war, furthermore, apply equally and without dis- 
crimination for and against the legal and illegal belligerent, the aggressor 
and U.N. troops, as corroborated by the practice of states in the armed 
conflict in Korea. The author gives not only the practical reasons and 
the status of the U.N. Security Council, but tries also to present the 
theoretical reasons by a subtle inquiry into the maxim ‘‘ Ex injuria jus non 
oritur.”’ 

Equally, as far as the law of neutrality is concerned, the author recog- 
nizes its present decline, but holds, in harmony with the U.S. Navy In- 
structions, that the law of neutrality is far from dead. Starting from 
what this reviewer has called the present ‘‘chaotic status’’ of the laws of 
war, the author makes it his principal task to evaluate impartially and 
objectively the impact of the two world wars on the traditional law. He 
fully recognizes the difficulty of this task: On the one hand, it is not 
possible to say that the practice of states during the two world wars was 
nothing but ‘‘lawlessness.’’ What originally started in violation of the 
traditional law, may have had a revolutionary, law-creating effect and 
have led to new rules; a case in point is the deviation of merchant vessels 
into port for visit and search; the author also holds that the principle of 
ultimate enemy destination is undoubtedly valid. On the other hand, 
the traditional law may still be valid, so that the contrary practice had no 
law-creating effect, but must also today be considered as a mere violation 
of law; that is the case as far as the sinking without warning and with- 
out attempt to save the lives of men of neutral merchant vessels by bellig- 
erent submarines is concerned. The author, like this reviewer, recognizes 
the unchanged validity of the London Protocol of 1936. But there is also 
a vast area of uncertainty of the law at this time, especially where a con- 
stant practice, contrary to the traditional law, has only been justified as 
measures of reprisal, and, therefore, recognized as unlawful per se: this 
is the case, for instance, of the so-called ‘‘blockade’’ measures of bel- 
ligerents. 
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The author fully investigates the well-known reasons which explain the 
change of practice, but correctly adds that it is one thing to inquire into 
the causes of states’ behavior—a factual inquiry—and quite another 
thing to determine—a normative inquiry—whether or not this behavior 
has actually resulted in invalidating a given rule or rules. Consequently 
it is not always possible today to state the law actually in force with 
complete assurance, certainty and precision. ‘The author takes the tradi- 
tional law as his starting point, then objectively evaluates the materials 
actually at hand from the point of view of their impact upon this tradi- 
tional law. In a similar way, Julius Stone in his Legal Controls of Inter- 
national Conflict gives in his chapters the traditional law system and in his 
critical Discourses the materials which challenge this system. This is, no 
doubt, a good method for producing a thoroughly modern textbook on the 
laws of war and neutrality. 

It is by this method that the author in the two parts of the book fully 
investigates all the problems of the law of naval warfare and of maritime 
neutrality. It is not possible to give a report here on the handling of all 
the problems by the author. Only a few examples can be mentioned. 
Must not the introduction of armed merchant vessels, armed even for 
offensive purposes, the growing integration of belligerent merchant vessels 
into the navy of a belligerent, lead to a change of law? Can the law 
which forbids a neutral state, but not a neutral trader, to engage in carry- 
ing contraband—a law based on the clear-cut distinction between state 
activities and genuine private trade—be upheld, when newer developments 
make this distinction more and more problematic? The traditional law 
obliges a neutral state to make use of ‘‘all the means at its disposal’’ to 
prevent violations of its neutrality. But what is the legal position if the 
neutral state has bona fide made use of all the means at its disposal and 
has therefore fulfilled its legal duty, but is simply too weak to prevent 
violations of its neutrality by one belligerent? On the other hand, does 
not a neutral state which accepts ‘‘navicerts’’ by one belligerent, make 
itself guilty of unneutral service? ‘‘Germany,’’ the author states, ‘‘ would 
have been on solid ground in seizing and condemning neutral merchant 
vessels during both World Wars for the mere act of sailing with navicerts 
issued by the Allied authorities.’’ (p. 323.) 

The author clearly distinguishes—a distinction not always made— be- 
tween the illegality per se of a weapon and the merely illegal use of an 
otherwise perfectly legitimate weapon (e.g., the submarine). In this sense 
he defends the present legality of nuclear weapons used exclusively 
against military forces. On the other hand, he is of the opinion that the 
illegality of the use of poisonous and asphyxiating gases is today—quite 
apart from treaty—already based on a norm of customary general inter- 
national law; this is, by the way, the only point in which the treatise 
differs from the U.S. Navy Instructions. The author emphasizes that it 
is still the law that belligerent actions, including aerial bombardment, 
must not be directed against the civilian population, must not be made 
for the mere purpose of terrorizing the civilian population. But he brings 
out sharply that this rule, although valid, is in danger of becoming an 
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empty formula, as long as it is also the law that the belligerent must not 
refrain from such bombardment because of the possibility of ‘‘incidental’’ 
damages to civilians and there is no standard or authoritative decision as 
to which damage is ‘‘incidental.’’ 

Using this method of taking the traditional law as the starting point 
and evaluating the impact of recent developments upon the traditional 
law, and handling this method with full scientific knowledge, with deep 
theoretical understanding, with impartial objectivity and with great cau- 
tion as to prediction, the author has given us a modern and excellent 
treatise, destined to hold a prominent place in the growing modern litera- 


ture on the laws of war. 
Joser L. Kunz 


International Law for Seagoing Officers. By Commander Burdick H. 
Brittin, U.S.N. In collaboration with Dr. Liselotte B. Watson and Lt. 
Horace B. Robertson, U.S.N. Annapolis: U.S. Naval Institute, 1956. 
pp. xiv, 256. Index. $4.50. 


The author of the book under review is a U.S. Navy Officer of the Line 
and international lawyer, who has just served as Director of the Division of 
International Law in the Office of the Judge Advocate General of the 
Navy. The book is written for the junior officer, already on duty at sea, 
whether of the U.S. Navy, U.S. Coast Guard or Merchant Marine. As the 
author states, the importance of international law for the seagoing officer 
cannot be overemphasized. The book is admittedly elementary and simpli- 
fied. It contains a glossary, a short, and perhaps not adequate bibliography, 
illustrations, special diagrams and useful maps. It is enlivened by a wealth 
of case histories contributed by Flag Officers of the U.S. Navy. It gives in 
ten appendices the texts of the second and third Geneva Conventions of 
1949, of the U.S.-Japan Security Treaty, NATO, SEATO, the Rio Treaty, 
the U.S.-Brazil Naval Mission Agreement, the U.N. Charter, the NATO 
Status of Forces Agreement and a highly interesting list of the breadth of 
territorial waters and contiguous zones claimed by the nations of the world. 

The book tries to give in 141 pages of text an elementary introduction 
to international law from its definition, history and sources to collective 
security, war and neutrality. It is in the first chapters that some inac- 
curacies or errors can be found. We state them, not for pedantic reasons, 
but in order that they may be corrected in a second edition: Andorra (p. 
19) is hardly a sovereign state. It is a common error to say that the 
‘‘creation of Vatican City restored full sovereignty to the Pope’’ (p. 19). 
Among the permanently neutral states Austria should be listed (p. 20). 
The paragraph on protectorates is open to many objections (p. 20). It 
is not correct to hold that ‘‘the Commonwealth itself has been considered 
to enjoy a sovereign status of its own’’ (p. 21). It is also no longer 
correct to state that the members of the Commonwealth are bound together 
by ‘‘a common monarch”’ (p. 20). The Crown is no longer one; in addi- 
tion India, for example, is a Republic, recognizing the Queen only as 
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“Head of the Commonwealth.’’ It is not correct to state that ‘‘to assume 
sovereign status a new State must be recognized’’ (p. 23). The whole 
paragraph on the recognition of new governments (pp. 23-34) would have 
to be rewritten. 

While the author tries to give the elements of all parts of international 
law, naturally problems of special interest to seagoing officers hold a 
prominent place. Relatively full and very good discussions are to be found 
on Antarctica, on leases for air and naval bases, on air defense identifica- 
tion zones, on the sector principle in the Arctic, the three-mile limit, the 
law of territorial waters, the law of the high seas, fishing conservation 
zones, continental shelf, the Rhee Line controversy, warships and merchant 
vessels on the high seas, in foreign territorial waters and ports, personnel 
on board and on shore, jurisdiction over armed forces, the law of naval 
warfare, security treaties. 

Throughout, the author takes a strong stand in favor of international 
law as a living law, in favor of the continued validity of the laws of war 
and the continued distinction between armed forces and civilian population, 
and in favor of international organizations. He emphasizes that the 
United States regards international law to be of the utmost importance 
in general, and hence for all persons in the naval service. 

The book under review corresponds to a practical need; it is a useful book 
and, apart from a few errors, fully adequate for the purposes for which 
it was written. It contains pages which are also of interest to the pro- 
fessional international lawyer. 

Joser L. Kunz 


Comunicazioni e Studi. Vol. VII. Istituto di Diritto Internazionale e 
Straniero, Universita di Milano. Milan: Dott. A. Giuffré, 1956. pp. iv, 
796. L. 4500. 


The seventh volume of this annual Italian publication, excellently di- 
rected by Professor Roberto Ago, and, as always, beautifully printed and 
bound, again contains a great number of book reviews, valuable reports 
on the Italian doctrine of conflict of laws (Bentivoglio) and of international 
law (Malintoppi), Italian court decisions in both fields (Zannini, Fabozzi) 
and on the jurisprudence of the International Court of Justice (Migliazza), 
as well as eight studies. These studies are all interesting and valuable. 

Ziccardi writes on the object of qualifications (pp. 365-435), Parini on 
the relations between Italy and the other states in the matter of the pro- 
tection of industrial property (pp. 299-363). Cansacchi once more deals 
with the problem of the continuity of the Papal State, in a new and 
subtle form (pp. 97-142). Durante surveys the doctrine of the conti- 
nental shelf apropos of the corresponding Italian draft statute, which 
ascribes to Italy only a limited, although exclusive, right in the conti- 
nental shelf for the research, cultivation and protection of the mineral 
resources. Here we have a formulation, presenting the new claim in the 
narrowest interpretation of the Truman Proclamation and thus anxious 
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to respect the interests of the international community in the various uses 
of the high seas. 

Two very interesting articles deal with problems of the law of inter- 
national organizations. Capotorti (pp. 143-198) treats the competence 
of organs of international organizations to conclude treaties. Migliazza 
(pp. 255-297) investigates the relations between the Administrative Tri- 
bunal of the I.L.0. and the International Court of Justice and the latter’s 
new function of giving an advisory opinion with legally binding effect. 

The two leading studies deal with general theoretical problems. Gug- 
genheim (pp. 1-31) writes about jus gentium, jus naturae and jus civile and 
the international community at the time (12th and 13th centuries) of the 
‘‘divisio regnorum,’’ i.e., the beginning disintegration of the Communitas 
Christiana of the Middle Ages, a disintegration which led to the formation 
of the international community and of modern international law. Ro- 
berto Ago (pp. 33-96) writes on positive law and international law. Con- 
tinuing ideas he expressed in a small earlier book, he wants to impress 
upon us the necessity to distinguish within the law actually in force the 
‘*nositive’’ law in the original meaning of the term (namely, ‘‘Jus posi- 
tum,’’ owing its origin to a certain ‘‘source,’’ created historically by certain 
authorities in a prescribed procedure) and the ‘‘spontaneous’’ law, which 
is also law actually in force, but not so created: This spontaneous law 
must be discovered by an inductive method, and to formulate it is the task 
of the science of law. Naturally, this distinction would be of particular 
importance in the law of nations, as the whole of general international law 
is customary and therefore for the author ‘‘spontaneous’’ law. The study 
of Ago, historically and critically, is highly interesting. But we cannot 
accept his findings; the reasons why we cannot do so, can, of course, not be 


developed in a book review. 
JoseF L. Kunz 


The U.N. and the China Dilemma. By David Brook. New York: Vantage 
Press, 1956. pp. 87. Bibliography. $2.50. 


The author of this little book is a graduate student at Columbia Univer- 
sity. He presents a brief résumé of the Chinese revolution, concluding that 
‘‘Communist China came into being as a result of internal factors. This is 
true despite the fact that she has received some help from Russia.’ (P. 
23.) He then considers various criteria for recognition, including legiti- 
macy and constitutionalism, fulfillment of international obligations, use 4 
a political weapon, and effectiveness, with approval of the latter. Applying 
this criterion to the Chinese situation, he concludes that the Communist 
government should in principle be admitted to the United Nations, but 
‘certain peculiar factors are present in this particular case.’’ (p. 53. 
These peculiar factors prove to be that Communist China’s representation 
in the United Nations might adversely affect United States prestige ané 
might weaken United States support for the United Nations. 

A chapter is devoted to the handling of the Chinese problem in the United 
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Nations, with the conclusion that it would be better to decide questions of 
representation by a committee of jurists than by political debate. 

The book throws no new light on the problem, but illustrates the reaction 
of what is probably a typical American mind after studying the problem. 


QuINcY WRIGHT 


Rechtsfragen der Internationalen Organisation. Festschrift fiir Hans 
Wehberg zu Seinem 70. Geburtstag. Herausgegeben von Walter Schiatzel 
und Hans-Jiirgen Schlochauer. Frankfurt am Main: Vittorio Kloster- 
mann, 1956. pp. 408. DM. 34.50. 


This magnificent symposium in honor of the distinguished scholar and 
editor of Die Friedens-Warte and beloved friend and colleague of many 
members of our Society, Dr. Hans Wehberg, is a truly magnificent per- 
formance. It contains twenty-three contributions, in English, French, or 
German, from the pens of some of the most distinquished scholars in the 
field, although none from strictly American sources. It would be invidious 
to mention names. The contributions range widely, some, indeed, escaping 
from the field indicated by the title of the volume, although this is not, of 
course, fatal or even regrettable. Topics treated include, among others, 
the functions of international organization, certain historical examples 
thereof, certain territorial questions, sovereignty, and so on. The United 
Nations is not, to put it mildly, very prominent. There would be no point 
in trying to eriticize or appraise the various items in this collection; it 
suffices to say that he who possesses this volume holds in his hands a verit- 
able library of many of the specialized aspects of international organization. 


Pitman B. Porrer 


Documents on the Use and Control of the Waters of Interstate and Inter- 
national Streams: Compacts, Treaties, Adjudications. Compiled and 
edited by T. Richard Witmer. Washington, D.C.: U. S. Government 
Printing Office, 1956. pp. viii, 760. $2.00, paper. 


Under a federal government the interstate compact is the counterpart 
of the international treaty. Since 1656 the English colonies, the Confeder- 
ation and the Constitution have authorized these arrangements between 
the States, and there are in the Statutes at Large over 200 laws authorizing 
or consenting to them. Several include Canadian Provinces or Mexican 
States as potentially interested parties. Their subjects are of increasing 
variety and they tend to enlist the States of a whole region in co-operative 
efforts. The book under review seems to be the first compilation of inter- 
state compacts on a given subject, and the foreword makes it clear that 
it is confined only to the consumptive use, pollution or flood problems of 
interstate waters, and omits consideration of compacts dealing with their 
navigation, recreational use, fisheries or boundaries. 

As a working manual for the administrators of the compacts covered, the 
Volume is complete. Historical notes on the 20 compacts in force throw 
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much light on riparian problems analogous to international ones, and 22 
Supreme Court decisions, with twice as many citations of lower court 
decisions, deal with some points of international significance. Congress 
usually consents to what the States agree upon. Five unperfected com- 
pacts are printed, with their antecedent history; together they show that 
States of the United States sometimes find agreement on common matters 
as difficult as do states in the international sphere. The seven treaties with 
Canada and Mexico which are related to this group of compacts are usefully 
annotated with relation to them. 

The Department of the Interior has brought this material together for 
its own practical uses in administering water rights. A perusal of the 
result impresses one with the desirability of compiling all of the interstate 
compacts in force in the United States, along with the relevant judicial 
decisions. They are a form of domestic treaty. The reviewer believes 
they would be useful in the international law field, if thus available, and 
is positive that the Congress needs to know better where it is going in this 


rapidly expanding field of co-operative activity. Denys P. Mrens 


La Slovaquie dans le Drame de l’Europe (Histoire politique de 1918 4 
1950). By Joseph A. Mikus. Paris: Les Iles d’Or, 1955. pp. iv, 475. 
Index. Fr. 1,350. 


Slovakia is probably as little known to an average college-educated 
American as Albania or Laos; even Western Europeans have rather 
hazy ideas about that picturesque country in the Danubian region. Yet 
Slovakia is a part of Europe, her geographical location has a strategic 
value, and she has been frequently involved in the recent and dramatic 
history of Eastern Europe. Assuming that the United States, as a world 
Power, is directly or at least indirectly interested in the events of every 
part of our globe (the other world Power, the U.S.S.R, does not make a 
secret of having such a global interest, which includes Latin America), 
this book certainly represents a very useful contribution to our knowledge. 

It supplies a rich documentation for the whole period of 1918-1950, 
which is divided by political events into three distinctly different sub- 
periods: the Czechoslovak Republic, terminated by the Nazi occupation of 
Prague, the separate Slovak Republic, and eventually the People’s Republic 
with its Communist regime. The author wisely added a short historical 
introduction which is intended to familiarize the reader with the Slovak 
background and the long era of Hungarian rule. The chapters devoted 
to the Communist regime supply very valuable information which widens 
our understanding of the satellite system. When one compares the Com- 
munist policy in Slovakia to those pursued in other satellite countries, be 
comes to the conclusion that the basic pattern of Sovietization of Easter? 
Europe has been the same everywhere, but that it has been adjusted to 
the local conditions of each country. The phenomenon of those local ad- 
justments should be borne in mind, because it proves the flexibility of 
Communist tactics even if this flexibility is limited by the existence of 4 
general pattern. 
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Our Czech friends certainly will consider the author highly biased. 
The Hungarians will be inclined to agree with this judgment but for alto- 
gether different reasons which could not be shared by the Czechs. The 
author himself, as many of his countrymen, believes that both the Czechs 
and the Hungarians are unable to approach the Slovak problem with any 
objectivity. The crux of the problem is that it is practically impossible to 
have a detached view of any serious international controversy and surely 
hopeless to expect it from the parties concerned. This is as true of the 
Indians and the Pakistanis, the Israelis and the Arabs, the Slovaks, the 
Czechs and the Hungarians as of any other nation deeply involved in a 
controversial issue. The French author of the preface to this book, Profes- 
sor Paul Lesourd, says with a hardly concealed smile: ‘‘A history of Slov- 
akia, depending on whether it is written by a Slovak, a Hungarian or a 
Czech, is presented in a different, even opposite, way, but each is supported 
by documents and claims not only to be objective but to tell the Truth.’’ 
A bystander, although he should have the intellectual humility to concede 
that he neither has the keys to the truth in such matters, should at least 
get acquainted with the views of all the parties concerned before formulat- 
ing his own judgment, alas also fallible, but duly paying attention to all 
the relative truths in which the nations involved believe. Mr. Mikus thus 
renders a true service to Western readers by supplying a version of events 
which is the true version for those Slovaks (ninety percent according to 
him) who want an independent Slovak Republic. 

However, as bitterly opposed as he is to a Czechoslovak Republic, he 
wisely ends his book by an appeal for a federated Central-Eastern Europe. 
The unfortunate history of 1918-1957 has proved that none of those 
several nations, numbering together about 100 million people, may exist 
for long as a truly independent state, placed as they are between the two 
dynamic nations: the Russians and the Germans. Yet there is no doubt 
that they want to be independent; the resistance to the Nazis and the 
recent events in Poland and Hungary prove it if any proof were needed. 
The question is how to be independent and yet to survive. Federation is 
the only answer, as the Western European nations, much stronger than 
the Eastern European, seem to have understood. Will the Eastern Euro- 
peans be wise enough to forget their past bitter quarrels and to subordi- 
nate everything to the problem of their common survival, if they are faced 
with an historical opportunity of free choice? This is now unfortunately 
an academic question, as the Soviet dominion weighs heavily on all of 
them and unites them but in a common serfdom imposed by Russia. 


W. W. 


Glad Adventure. By Francis Bowes Sayre. New York: Macmillan Co., 
1957. pp. xii, 356. Illustrations. Index. $6.00. 


Francis Sayre has given us here a charming and also a very informing 
book. In effect it is his autobiography from June, 1908, to the present. 
On the other hand, it contains so much information and interpretation of 
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conditions and events that it is much more than that. And it carries a 
careful index. Withal it is beautifully written, as would be expected. 

The range of places and contacts and experiences treated is prodigious. 
They include, to name but a few, Labrador, Harvard, Washington, Siam, 
India, the Philippines, and Japan, in terms of places, and teaching, govern- 
ment advising, the Department of State, UNRRA, and the United Nations 
in terms of activities. There emerge in these contexts the most varied 
experiences and tests, trials, and tribulations imaginable, including ‘‘Cor- 
regidor—Escape by Submarine’’ (Chapter 16). 

At the same time it must be emphasized that the author at many points 
has a message to deliver, or two messages, namely, international brother- 
hood and Christianity. The book should not be judged as a technical 


historical treatise, although, as already indicated, it contains a great deal 
of meaty material, and here and there the historian will find bits of informa- 
tion contributing significantly to our knowledge of certain events and 
passages in recent history, particularly in Chapters 7 (Siam), 12 (Trade 
Agreements), 14 (The Philippines), and 19 (United Nations and Trus- 
teeship Council). It will take some time to exhaust the contributions of 


the author on this score. 

Mr. Sayre’s idealistic and sentimental and religious leanings are set 
forth in outspoken and emphatic fashion. In all that he has done he has 
worked, to quote the publishers, ‘‘for God and humanity.’’ He is doing 
the same in these papers. 

Pitman Bb. Porrer 
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Trelles; La verdad sobre Hungria (pp. 41-60), Zoltén A. Rénai; La Evolucién del 
Problema del Sarre (pp. 61-89), Emilio Beladiez; El Sarre, Estudio econémico (pp. 
91-125), Joaquin Gutiérrez Cano; Geopolitica de Bulgaria (pp. 127-143), Joseph 8. 
Roucek; Tres Notas sobre el Espacio soviético (pp. 147-155), Juan Dacio; El Problema 
de la Base atlantica de Keflavik (pp. 157-161), Fernando Murillo Rubiera; Marruecos y 
su Esfuerzo hacia una Politica internacional propia (pp. 163-169), Carmen Martin de 
la Esecalera; Nuevamente China y Rusia (pp. 171-181), Leandro Rubio Garcia; Neu- 
tralismo y Comunismo: Indices de la Complejidad asidtica (pp. 183-190), Leandro 
Rubio Garefa; Presupuesto de Defensa americano (pp. 191-194), Miguel Cuartero; 
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El Rearme aleman (pp. 195-198), Miguel Cuartero; La Politica internacional durante 
el mes de Diciembre de 1956 (pp. 201-211), Fernando Murillo Rubiera. 

PrAvny Oszor, 1957 (Vol. 40, No. 1). Genocidium—Najtazii Zlocin Proti L’udskosti 
(pp. 35-47), Jan Zborovsky. 

REVISTA DO SERVICO PuBLIco, April, 1956 (Vol. 71, No. 1). As Nagédes Unidas—dez 
anos de realizagées (pp. 7-17), Henrique de Souza Gomes. 

REVISTA PERUANA DE DERECHO INTERNACIONAL, January-June, 1956 (Vol. 16, No. 49). 
Les Reuniones Interamericanas de México y Ciudad Trujillo en relacién con la Politica 
Maritima del Peri (pp. 3-9), Edwin Letts S; El Grupo Latino-Americano en las 
Naciones Unidas y Algunos Problemas Jurtdicos (pp. 10-43), Manuel Felix Maurtua. 

REVUE DE Droir INTERNATIONAL, DE SCIENCES DIPLOMATIQUES ET POLITIQUES (A. 
SoTriLe), January—March, 1957 (Vol. 35, No. 1). Le Conflit israélo-égyptien et la 
Justice internationale (pp. 5-14), Eugéne Aroneanu; Un Hongrois demande la parole 
(pp. 15-17), Paul Auer; La Neutralité permanente de l’Autriche (pp. 18-31), Paolo 
Coppini; Le cas Nottebohm (pp. 32-40), W. J. B. Versfelt. 

REVUE DU Droir PUBLIC ET DE LA SCIENCE POLITIQUE EN FRANCE ET A L’ETRANGER, 
March-April, 1957 (Vol. 73, No.2). Revue de Jurisprudence Francaise en matiére inter- 
nationale (August 1—-December 31, 1956) (pp. 394-419), André Gervais. 

REVUE CRITIQUE DE Droit INTERNATIONAL PRIVE£, January—March, 1957 (Vol. 46, No. 
1). La Huitiéme Session de la Conférence de Droit International Privé de La Haye 
(pp. 1-18), Léon Julliot de la Morandiére; L’Application des Conventions Interna- 
tionales du Travail aux Travailleurs Etrangers (pp. 19-30). 

REVUE GENERALE DE DroIt INTERNATIONAL PUBLIC, October-December, 1956 (Vol. 60, 
No. 4). Le deuxiéme Congrés de Panama et le Nouveau Panaméricanisme (pp. 505- 
520), J.-M. Yepes; L’Intervention en Droit International Moderne (pp. 521-568), Titus 
Komarnicki; Colloque sur l’Enseignement du Droit International (Genéve, aoit 1956) 
(pp. 569-583), Report by Paul de Visscher. 

RIVISTA DI DiriITTO INTERNAZIONALE, 1956 (Vol. 39, No. 4). Diritto internazionale 
e Diritto interno—Diritto della Coscienza e dirittc della Volonta (pp. 449-507), Giuseppe 
Barile; Rilievi metodologici sulla Posizione del Giudice nel Diritto internazionale (pp. 
508-531), Vittorio Frosini; L’elemento della reciprocita nel Trattamento delle Missioni 
diplomatiche (pp. 532-545), Antonio Malintoppi; Le Controversie in materia d’impiego 
presso Enti internazionali e la Giurisdizione italiana (pp. 550-567), Luigi Ferrari Bravo. 
, 1957 (Vol. 40, No. 1). Stati e Individui nelle Organizzazioni internazionali 
(pp. 3-25), Gaetano Morelli; Diritto internazionale e Diritto interno—Rapporti fra 
Sistemi omogenei ed eterogenei di Norme internazionali ed interne (pp. 26-102), 
Guiseppe Barile; Sull’idoneita dei Trattati a costituire Enti internazionali (pp. 103- 
113), Luigi Marmo; A proposito della Delega legislativa per l’Esecuzione in Italia degli 
Allegati tecnici alla Convenzione di Chicago (pp. 114-117), Antonio Malintoppi; La 
nozione de Stato contraente ai fini della Convenzione di Bruzelles relativa alla Polizza 
di Carico (pp. 120-123), Antonio Malintoppi; Ancora su la Natura dei Matrimoni 
celebrati all’estero in forma canonica (pp. 126-127), Francesco Durante. 

SovETSKOE GOSUDARSTVO I PrAvo (No. 10). Vooruzhennaya agressiya protiv Egipta— 
grubeishee narushenie mezhdunarodnogo prava (Armed Aggression against Egypt—a 
Most Boorish Violation of International Law) (pp. 10-16); Kontsessiya i konventsiya 
morskogo Suetskogo kanala v proshlom i nastoyashchem (The Concession and the Suez 
Maritime Canal Convention in the Past and the Present) (pp. 28-37), V. N. Durdenev- 
sky; Vosmaya sessiya Komissii mezhdunarodnogo prava (The Eighth Session of the 
LL.C.) (pp. 121-123), 8S. Serbov; V zashchitu zakonnykh prav egipetskogo naroda (In 
Defense of the Legal Rights of the Egyptian People) (pp. 124-125), V. S.; Rasshirenie 
mezhdunarodnykh nauchnykh svyazei sovetskikh yuristov v 1956g (Broadening of Inter- 
national Scientific Communication of Soviet Jurists in 1956) (pp. 125-127), E. A. 
Rakhmaninova; Frantsuzkii ezhegodnik mezhdunarodnogo prava (The French Annual 
Meeting on International Law) (pp. 143-144), V. N. Durdenevsky and 8S. B. Krylov. 
, 1957 (No. 1). [With this issue a table of contents in English translation was 
introduced. The translations used hereafter will be those of the Soviet editors, and 
the Russian titles of the articles will be omitted.] Principles of the Nuremberg Judg- 
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ment and International Law (pp. 27-37), A. F. Volehkov and A. I. Poltorak; Soviet 
Lawyers at the 47th Conference of the International Law Association (pp. 140-147), 
V. E. Grabar, V. N. Durdenevsky, E. M. Farricov; Polish Literature on International 
Law (pp. 147-148), G. P. Jukov. 

——, 1957 (No. 2). The Nationalization of the Suez Canal Company—Egypt’s 
Sovereign Right (pp. 82-89), L. A. Lounts. 

, 1957 (No. 3). Of Object of International Law (pp. 53-61), V. M. Shourshalov; 
Of Legal Authority of the Decisions of International tribunals (pp. 62-69), F. Ivanov; 
The Tangiers’ Status International Conference (pp. 114-115), I. N. 

——, 1957 (No. 4). The Significance of International Treaty for the Third State 
(Which Does Not Participate in this Treaty) (pp. 71-80), I. 8. Peretersky; A Program 
to Undermine International Cooperation (pp. 81-89), G. I. Morozov; Of Unofficial 
Codification of International Law (pp. 129-130), S. B. Krylov. 

SUDETEN BULLETIN, April, 1957 (Vol. 5, No. 4). Czech-German Relations, Past and 
Future (pp. 37-39), Hans Schiitz; Germany and Czechoslovakia (pp. 40-41), Adalbert 
Worliezek; United We Stand (pp. 44-45), N. Philipp. 

UKRAINIAN REVIEW, Spring, 1957 (Vol. 4, No. 1). Moscow’s Aggression in the Near 
East (pp. 3-6), Zenon Karbovytch; The Dreadful Balance of 39 Years (pp. 57-63), 
Kost Kononenko. 

UNITED NATIONS REVIEW, March, 1957 (Vol. 3, No. 9). Achievements of GATT and 
Prospects for the Future (pp. 34-37, 68), Erie Wyndham White; Repatriation and 
Treatment of Refugees from Hungary (pp. 38-41). 

, April, 1957 (Vol. 3, No. 10). A New African Nation—Ghana (pp. 24-29). 

, May, 1957 (Vol. 3, No. 11). Disarmament: The Continuing Quest for Agree- 
ment (pp. 6-11, 64-65) ; ECAFE: Progress and Challenge (pp. 12-13, 66), Chakravarthi 
V. Narasimhan; The Palestine Refugee Program (pp. 30-37, 67-72). 

WASHINGTON UNIVERSITY LAW QUARTERLY, April, 1957 (Vol. 1957, No. 2). Law, 
Organization, and Politics in the International Community (pp. 110-117), Ronald J. 
Yalem. 

Wortp Arrairs, Spring, 1957 (Vol. 120, No. 1). Hungary and the United Nations 
(pp. 3-10), Denys P. Myers; 45th Inter-Parliamentary Conference’s Resolution on the 
Problem of Disarmament: An American View (pp. 15-16), Kenneth B. Keating; Tech- 
nical Cooperation in the Organization of American States (pp. 17-21), O. H. Salzman, 
Jr.; Centuries of Human Progress Compressed into a Single Decade (pp. 21-23), John 
Godwin. 

ZEITSCHRIFT Fi'R AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT, March, 1957 
(Vol. 22, No. 1). Der Entwurf zur internationalen Vereinheitlichung des Kaufrechts 
(pp. 16-116), Otto Riese; Bericht von Ernst Rabel iiber die Niitzlichkeit einer Verein- 
heitlichung des Kaufrechts (pp. 117-123). 

ZEITSCHRIFT FUR LUFTRECHT, January, 1957 (Vol. 6, No. 1). Der Fluglairm in 
rechtlicher Sicht (pp. 1-21), Alex Meyer; Zur Frage eines internationalen Abkommens 
betr. den Zusammenstoss in der Luft (pp. 22-31), H. Drion. 

, April, 1957 (Vol. 6, No. 2). Weltrawmrecht und Recht ausserhalb der Erde 
(Space, Law and Metalaw) (pp. 59-74), Andrew G. Haley; Verfahren zur Erforschung 
der sich aus der Eroberung des Weltraums ergebenden Rechtsprobleme (pp. 75-79), Aldo 
Armando Cocea; Luftrechtliche Dokumentation (pp. 80-90), J. K.-H. Miiller; Doku- 
mentation des Luftrechts (pp. 91-95), Helmut Reemts; Zur Frage der Zweckmdassigkeit 
einer Dokumentation nach dem ‘‘ Briisseler System’’ (pp. 96-98), J. K.-H. Miiller. 


OFFICIAL DOCUMENTS 


EGYPT 


PRESIDENTIAL DecREE ABROGATING 1954 AGREEMENT WITH 
THE UNiTep 
January 1, 1957 


| Translation | * 
The President of the Republic, 
After perusal of the Agreement concluded between the Government 


of the Republic of Egypt and the Government of the United Kingdom of 
Great Britain and Northern Ireland and signed in Cairo on 19th October 
1954 ; 

After perusal of the United Nations General Assembly’s resolutions of 
2nd, 4th, 5th and 7th November, 1956 concerning the Anglo-French-Israeli 
attack on Egyptian territory; and with reference to the ruling of the 
Council of State, and since that attack is regarded as a violation of the 
said Agreemert on the part of Britain, and on the basis of the reports 
submitted by the Minister of Foreign Affairs; 

Has decreed : 

ARTICLE I: it is established that the Government of the United Kingdom 
of Great Britain and Northern Ireland, by plotting and carrying out the 
attack on Egyptian territory with the participation of French and Israeli 
forces and by attempting to invade the Suez Canal Zone as of 31st October, 
1956, has acted on the premise that the Agreement which it had concluded 
with the Government of the Republic of Egypt on 19 October, 1954, was 
non-existent. It is, therefore, established that the Agreement has been 
terminated by the said attack and with effect from the date on which it 
took place. 

ArtTIcLE II: In consequence of the above, the Law No. 637 of 1954 en- 
dorsing the said Agreement, its annexes and the exchange of letters and 
agreed minutes attached to it is hereby abrogated. The cabinet decision 
of 24th November, 1954 to promulgate the said Agreement and its annexes 
is also rescinded. 

ArticLe III: The Ministers, insofar as each is concerned, are charged 
with the execution of this DEcREE, 

Signed: Gamat ABDEL-NasseR HussaIN 


Ist January 1957 


Note: Abdal Qadir Hatim, Egyptian Director of Information, made a 
statement on January 1, 1957, wherein he said, inter alia, that: 


1 Translation from an official unclassified source, submitted by a member of the 
Society in the Near East. 
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The Agreement concluded between Egypt and Britain on October 19, 
1954, is considered to have been terminated at 6 a.m. on October 31, 
1956, the date on which British aircraft raided Egypt. 

The agreement had been signed for the purpose of establishing 
friendly relations between the two countries. It stipulated in its 
preamble that the Egyptian and British Governments had concluded 
this agreement for the purpose of establishing relations between Egypt 
and Britain on a new basis of mutual understanding and close friend- 
ship. But the British Government invalidated this agreement when 
it launched the attack on Egypt... . 


As it is the common practice that special agreements concluded 
between states for the purpose of consolidating friendly relations be- 
tween them should become invalid the moment any of the parties 
concerned declares war or commits acts of aggression against another 
party, the act of aggression perpetrated by Britain against Egypt on 
October 31, 1956 terminates the agreement concluded between them on 
October 19, 1954. 


DECLARATION ON THE Suez CANAL ' 
April 24, 1957 


In elaboration of the principles set forth in their memorandum dated 
March 18, 1957, the Government of the Republic of Egypt, in accord with 
the Constantinople Convention of 1888 and the Charter of the United 
Nations, make hereby the following Declaration on the Suez Canal and 
the arrangements for its operation. 


1. Reaffirmation of Convention 


It remains the unaltered policy and firm purpose of the Government of 
Egypt to respect the terms and the spirit of the Constantinople Convention 
of 1888 and the rights and obligations arising therefrom. The Govern- 
ment of Egypt will continue to respect, observe and implement them. 


2. Observance of the Convention and of the Charter of the United Nations 


While reaffirming their determination to respect the terms and the spirit 
of the Constantinople Convention of 1888 and to abide by the Charter and 
the principles and purposes of the United Nations, the Government of 
Egypt are confident that the other signatories of the said Convention and 
all others concerned will be guided by the same resolve. 


3. Freedom of navigation, tolls, and development of the Canal 


The Government of Egypt are more particularly determined : 

(a) To afford and maintain free and uninterrupted navigation for all 
nations within the limits of and in accordance with the provisions of the 
Constantinople Convention of 1888 ; 


1 Reprinted from the United Nations Review, Vol. 3, No. 12 (June, 1957), p. 15. 
The Declaration was transmitted to the Secretary General of the United Nations by 
letter of April 24, 1957, from the Foreign Minister of Egypt requesting that the 
Declaration be registered with the United Nations as an international instrument. 
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(b) That tolls shall continue to be levied in accordance with the last 
agreement, concluded on April 28, 1936, between the Government of Egypt 
and the Suez Canal Maritime Company, and that any increase in the 
current rate of tolls within any twelve months, if it takes place, shall be 
limited to 1 per cent, any increase beyond that level to be the result of 
negotiations, and failing agreement, be settled by arbitration according to 
the procedure set forth in paragraph 7 (b) ; 

(ec) That the Canal is maintained and developed in accordance with 
the progressive requirements of modern navigation and that such main- 
tenance and development shall include the 8th and 9th Programs of the 
Suez Canal Maritime Company and such improvements to them as are 
considered necessary. 


4. Operation and management 


The Canal will be operated and managed by the autonomous Suez Canal 
Authority established by the Government of Egypt on July 26, 1956. 
The Government of Egypt are looking forward with confidence to continued 
co-operation with the nations of the world in advancing the usefulness of 
the Canal. To that end the Government of Egypt would welcome and 
encourage co-operation between the Suez Canal Authority and representa- 
tives of shipping and trade. 


5. Financial arrangements 


(a) Tolls shall be payable in advance to the account of the Suez Canal 
Authority at any bank as may be authorized by it. In pursuance of this, 
the Suez Canal Authority has authorized the National Bank of Egypt 
and is negotiating with the Bank of International Settlement to accept 
on its behalf payment of the Canal tolls. 

(b) The Suez Canal Authority shall pay to the Government of Egypt 
5 per cent of all the gross receipts as royalty. 

(c) The Suez Canal Authority will establish a Suez Canal Capital and 
Development Fund into which shall be paid 25 per cent of all gross receipts. 
This Fund will assure that there shall be available to the Suez Canal 
Authority adequate resources to meet the needs of development and capital 
expenditure for the fulfillment of the responsibilities they have assumed 
and are fully determined to discharge. 


6. Canal Code 

The regulations governing the Canal, including the details of its opera- 
tion, are embodied in the Canal Code which is the law of the Canal. Due 
notice will be given of any alteration in the Code, and any such alteration, 
if it affects the principles and commitments in this Declaration and is 
challenged or complained against for that reason, shall be dealt with in 
accordance with the procedure set forth in paragraph (7) (b). 


7. Discrimination and complaints relating to the Canal Code 


(a) In pursuance of the principles laid down in the Constantinople 
Convention of 1888, the Suez Canal Authority, by the terms of its Charter, 
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ean in no case grant any vessel, company or other party any advantage 
or favour not accorded to other vessels, companies or parties on the same 
conditions. 

(b) Complaints of discrimination or violation of the Canal Code shall 
be sought to be resolved by the complaining party by reference to the Suez 
Canal Authority. In the event that such a reference does not resolve the 
complaint, the matter may be referred, at the option of the complaining 
party or the Authority, to an arbitration tribunal composed of one nominee 
of the complaining party, one of the Authority and a third to be chosen 
by both. In case of disagreement, such third member will be chosen by 
the President of the International Court of Justice upon the application 
of either party. 

(ec) The decisions of the arbitration tribunal shall be made by a majority 
of its members. The decisions shall be binding upon the parties when 
they are rendered and they must be carried out in good faith. 

(d) The Government of Egypt will study further appropriate arrange- 
ments that could be made for fact-finding, consultation and arbitration 
on complaints relating to the Canal Code. 


8. Compensation and claims 


The question of compensation and claims in connection with the na- 
tionalization of the Suez Canal Maritime Company shall, unless agreed 
between the parties concerned, be referred to arbitration in accordance with 
the established international practice. 


9. Disputes, disagreements or differences arising out of the Convention 
and this Declaration 

(a) Disputes or disagreements arising in respect of the Constantinople 
Convention of 1888 or this Declaration shall be settled in accordance with 
the Charter of the United Nations. 

(b) Differences arising between the parties to the said Convention in 
respect of the interpretation or the applicability of its provisions, if not 
otherwise resolved, will be referred to the International Court of Justice. 
The Government of Egypt would take the necessary steps in order to 
accept the compulsory jurisdiction of the International Court of Justice 
in conformity with the provisions of Article 36 of its Statute. 


10. Status of this Declaration 


The Government of Egypt make this Declaration, which re-affirms and 
is in full accord with the terms and spirit of the Constantinople Convention 
of 1888, as an expression of their desire and determination to enable the 
Suez Canal to be an efficient and adequate waterway linking the nations 
of the world and serving the cause of peace and prosperity. 

_ This Declaration, with the obligations therein, constitutes an interna- 
tonal instrument and will be deposited and registered with the Secretariat 
of the United Nations. 
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FRANCE-MOROCCO 


JOINT DECLARATION 


Signed at Paris, March 2, 1956 


The Government of the French Republic and His Majesty Mohammed 
V, Sultan of Morocco, hereby solemnly state their determination to make 
fully operative the Declaration of La Celle-Saint-Cloud of November 6, 
1955. 

They note that, in view of Morocco’s advance along the road to progress, 
the Treaty of Fez of March 30, 1912 is no longer consistent with the re- 
quirements of modern life and can no longer govern Franco-Moroccan 
relations. 

Consequently, the Government of the French Republic hereby solemnly 
confirms its recognition of the independence of Morocco—which implies in 
particular the right to a diplomacy and an army—as well as its determina- 
tion to respect, and to see to it that others respect, the integrity of 
Moroccan territory, as guaranteed by international treaties. 

The Government of the French Republic and His Majesty Mohammed 
V. Sultan of Morocco, hereby declare that the purpose of the negotiations 
which have just opened in Paris between Morocco and France, as equal and 
sovereign States, is to conclude new agreements which will define the inter- 
dependence of the two countries in the fields where they have common 
interests, will thus organize their cooperation on a basis of liberty and 
equality, especially in matters of defense, foreign relations, economy and 
culture, and will guarantee the rights and liberties of French persons 
settled in Morocco and of Moroccans settled in France, with due respect 
for the sovereignty of the two States. 

The Government of the French Republic and His Majesty Mohammed 
V, Sultan of Morocco, hereby agree that, pending the entry into force of 
these agreements, the new relations between France and Morocco shall be 
founded on the provisions of the annexed Protocol to the present Declara- 
tion. 

Done at Paris, in two original copies, on March 2, 1956. 

(Signed) Curistran Pineau, EMBAREK BEKKal 


ANNEXED PROTOCOL 


|.—The legislative power shall be exercised as a sovereign right by His 
Majesty the Sultan. The representative of France shall be advised of draft 
dahirs and decrees: during the transitional period, he shall have the right 
to submit observations on these texts when they concern the interests of 
France, French nationals or foreigners. 

II1.—His Majesty Mohammed V, Sultan of Morocco, shall have at his 
disposal a national army. France will render assistance to Morocco in the 


1 Reprinted from Morocean Affairs, No. 12, March, 1956 (Embassy of France, Press 
and Information Service). 
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constitution of that army. The present status of the French army in 
Morocco shall remain unchanged, during the transitional period. 

II].—Those administrative powers which up until now have been re- 
served shall be transferred in a manner to be determined by common 
agreement. 

The Moroccan Government shall be represented, with a deliberative voice, 
on the Committee of the France Area, the central organ determining the 
monetary policy of the Frane Area as a whole. 

Furthermore, the guarantees enjoyed by French civil servants and Gov- 
ernment employees serving in Morocco shall be continued. 

IV.—The representative of the French Republic in Morocco shall have 
the title of High Commissioner of France. 

Done at Paris, in two original copies, on March 2, 1956. 

(Signed) Curistian Pineau, EMBAREK BEKKAI 


EXcHANGE OF LETTERS BETWEEN H. E. EMBAREK BEKKAI, PRESIDENT OF 
THE MoroccaN GOVERNMENT, CHAIRMAN OF THE MOROCCAN 
DELEGATION, AND M. CurisTIAN PINEAU, MINISTER OF 
ForEIGN AFFAIRS, CHAIRMAN OF THE FRENCH 
DELEGATION (DaTED Marcu 2, 1956) 


(A) CONCERNING DIPLOMACY 
Letter from Embarek Bekkai to Christian Pineau 


Mr. Chairman, Following the Joint Declaration and the Protocol dated 
today, I have the honor of informing you that the Moroccan Government 
requests the French Government to continue to assume responsibility for 
the conduct of Morocco’s foreign relations as well as for the representation 
and protection of Moroccan nationals and interests abroad, pending agree- 
ment by the two Governments, at the request of the Moroccan Government, 
on new provisions applying to the transitional period. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Christian Pineau to Embarek Bekkai 


Mr. Chairman, By a letter dated today, you have been pleased to bring 
the following to my attention: 


‘Following the Joint Declaration and the Protocol dated today, I 
have the honor of informing you that the Moroccan Government re- 
quests the French Government to continue to assume responsibility 
for the conduct of Morocco’s foreign relations as well as for the 
representation and protection of Moroccan nationals and interests 
abroad, pending agreement by the two Governments, at the request of 
the Morocean Government, on new provisions applying to the transi- 
tional period.’’ 


I have the honor of confirming to you that the French Government 
accedes to this request. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 
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(B) CONCERNING THE IMPLEMENTATION OF ARTICLE II OF THE PROTOCOL 
Letter from Christian Pineau to Embarek Bekkar 


Mr. Chairman, I have the honor of proposing to you that a Commission 
consisting of representatives of the Moroccan Government and of the 
French Government should meet on March 12, 1956, either in Rabat or 
in Paris, in order to ensure the implementation of Article Il of the 
Protocol of March 2, 1956. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Embarek Bekkai to Christian Pineau 


Mr. Chairman, By a letter dated today, you have been pleased to bring 
the following to my attention: 


‘*T have the honor of proposing to you that a Commission consisting 
of representatives of the Moroccan Government and of the French 
Government should meet on March 12, 1956, either in Rabat or in 
Paris, in order to ensure the implementation of Article Il of the 
Protocol of March 2, 1956.’’ 


I have the honor of confirming to you that the Moroccan Government 
accepts this proposal. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 


(C) CONCERNING MONETARY AND FINANCIAL MATTERS 


Letter from Embarek Bekkai to Christian Pineau 


Mr. Chairman, I wish to confirm to you that the Moroccan Government 
agrees, in the monetary and financial fields, not to make any change in the 
present system, pending a definition of the new modalities of cooperation 
between our two countries in those fields, in accordance with the Joint 
Declaration and the Protocol dated today. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Christian Pineau to Embarek Bekkai 


Mr. Chairman, By a letter dated today, you have been pleased to bring 
the following to my attention: 


**T wish to confirm to you that the Moroccan Government agrees, in 
the monetary and financial fields, not to make any change in the present 
system, pending a definition of the new modalities of cooperation be- 
tween our two countries in those fields, in accordance with the Joint 
Declaration and the Protocol dated today.’’ 


| have the honor of confirming to you that the French Government 
agrees to the preceding provisions. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 


| 
| 
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(Dp) CONCERNING THE TRANSFER OF POWERS 


Letter from Embarek Bekkai to Christian Pineau 


Mr, Chairman, In pursuance of Article III of the Protocol of March 2, 
1956, I have the honor of proposing to you that a Commission consisting 
of French and Moroccan representatives should meet on March 10, 1956, 
in Rabat, to consider the question of the transfer of those administrative 
powers which up until now have been reserved, with the exception of 
monetary, financial, military and diplomatie problems, to be dealt with 
either in Rabat or in Paris. 

Please accept, Mr. Chairman, the assurance of my highest consideration. 


Letter from Christian Pineau to Embarek Bekkaa 


Mr. Chairman, By a letter dated today, you have been pleased to com- 
municate to me the following: 


‘‘In pursuance of Article III of the Protocol of March 2, 1956, I 
have the honor of proposing to you that a Commission consisting of 
French and Morocean representatives should meet on March 10, 1956, 
in Rabat, to consider the question of the transfer of those admini- 
strative powers which up until now have been reserved, with the 
exception of monetary, financial, military and diplomatic problems, 
to be dealt with either in Rabat or in Paris.’”’ 


[ have the honor of informing you that the French Government agrees 
to the preceding provisions. 
Please accept, Mr. Chairman, the assurance of my highest consideration. 


COMMUNIQUE IssuED BY M. CHRISTIAN PINEAU, MINISTER 
OF FOREIGN AFFAIRS 


The French Government intends, in accordance with French constitu- 
tional rules, to submit, in due course, to the Parliament for ratification the 
whole series of agreements resulting from the present Declaration and of 
the conventions which will result from the current conversations pertain- 
ing to the relations of interdependence between Morocco and France and 
to the guarantee of the rights and interests of the French residents in 
Morocco. 


DIPLOMATIC ACCORD * 
Signed at Paris, May 28, 1956 


The President of the French Republic and His Majesty Mohammed V., 
Sultan of Morocco, 

Desirous to lay down the principles by which the two states intend to 
organize, in full equality and with due respect for their independence, the 


1 Reprinted from Morocean Affairs, No. 13, June, 1956 (Embassy of France, Press 
and Information Service). 
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ties of friendship and cooperation which will serve the mutual interests of 
France and Morocco, 

Anxious to define the modalities of the interdependence freely estab- 
lished between the two countries in the field of external relations, in 
pursuance of the Declaration of March 2, 1956, and determined thus to 
maintain and to strengthen the solidarity which unites them, 

Have appointed as their Plenipotentiaries, 

The President of the French Republic: His Excellency Christian Pineau, 
Minister of Foreign Affairs of the Government of the French Republic; 

His Majesty Mohammed V, Sultan of Morocco: His Excellency Ahmed 
Balafrej, Minister of Foreign Affairs of the Government of His Majesty 


the Sultan ; 
Who, having exchanged their full powers, found to be in good and due 


form, 
Have agreed on the following provisions: 


Article First—The two High Contracting Parties, resolved to maintain 
between them relations of lasting friendship, mutual aid and assistance, 
will keep each other informed of all questions concerning their common in- 
terest and will hold regular consultations on problems of general interest. 


Article 2—If the High | Contracting] Parties are in any way threatened 
in their common interests, they will immediately consult each other in order 


to meet this threat if the situation so requires. 


Article 3—In order to ensure united action in the field of foreign policy, 
the Ministers of Foreign Affairs of the two Governments shall meet 
periodically, or at the request of one of the Parties. 


Article 4—The High Contracting Parties hereby undertake, as far as 
each is concerned, not to adhere to any policy which, after joint examina- 
tion, they have recognized as incompatible with the interests of one of them. 


Article 5—Each of the Parties hereby undertakes not to conclude any 
international conventions which would render ineffective the rights it has 
recognized, by agreement, as belonging to the other Party. 


Article 6—None of the present provisions can be interpreted as in- 
fringing upon the obligations which result either from the United Nations 
Charter, or from commitments, treaties or conventions in force between 
one of the High Contracting Parties and a third power. 

None of the present provisions must, furthermore, be interpreted 4s 
limiting the power of one of the High Contracting Parties to negotiate and 
conclude treaties, conventions or other international acts. 


Article 7—The High Contracting Parties hereby agree that any dis- 
agreement as to the application or interpretation of the present treaty 
which they have not succeeded in solving through direct negotiations be- 
tween themselves may be taken, on the proposal of one of the parties, 
before the International Court of Justice in The Hague. 
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. Article 8—France will second Morocco’s candidacy to international or- 
ganizations in which it is not represented. 

, The delegations of the two Governments in the international organiza- 
tions shall keep each other mutually informed of their activities, shall 

consult with each other and discuss their action along the lines of the 


present accord. 


l, Article 9—The French Republic is disposed, if the Moroccan Govern- 
: ment so requests, to ensure the representation and protection of Moroccan 
d subjects and interests, in the countries where Morocco has not decided to 
send a permanent diplomatic mission. In this case, French diplomatic 
and consular agents shall act in accordance with the directives of the 
Moroccan Government. 


Article 10—The diplomatic representatives whom each of the High Con- 
tracting Parties shall accredit to the other, shall respectively bear the 
1 titles of Ambassador Extraordinary and Special Envoy of the French 
Republic to His Majesty the Sultan, and Ambassador Extraordinary and 
Special Envoy of His Majesty the Sultan to the French Republic. 


Article 11—Morocco hereby assumes the obligations resulting from in- 
ternational treaties concluded by France in the name of Morocco, as well 
as those which result from the international acts concerning Morocco, on 
which it has made no observations. 


In witness whereof, the Plenipotentiaries have signed the present accord 
and thereto affixed their seals. 


Done at Rabat, May 20, 1956, in two original copies. 
Signed at Paris, May 28, 1956 


For Franee, C. Pringau For Moroceo, A. BALAFREJ 


EXCHANGE OF LeTreRS CONCERNING THE DiPpLOMATIC REPRESENTATION 
OF FRANCE IN RaBaT, AND OF Morocco IN Paris 


Letter from Christian Pineau to Ahmed Balafrej 


Mr. Minister, 

The Moroccan Government has been pleased to inform the French Gov- 

ernment, during its visit to Paris last May 7, then in the course of the 

talks held by M. Savary in Rabat, that the Sovereign and his Government 

had decided that the Ambassador Extraordinary and Special Envoy of the 

French Republic to His Majesty the Sultan would, in this capacity, assume 

the role of Dean of the Diplomatic Corps in Rabat. I should like to express 

to you the thanks of the Government of the Republic and beg you to 
convey them to His Majesty the Sultan and to his Government. 

f am also happy to take this opportunity to confirm to you that the 

French Government, taking into consideration Article 10 of the Diplomatic 

Accord between France and Morocco, will grant to the Ambassador Extra- 
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ordinary and Special Envoy from His Majesty the Sultan to the French 
Republic a privileged position among accredited diplomatic representatives 
in Paris. In taking this decision, it was the intention of the French 
Government to demonstrate the special relationship existing between our 
two peoples. Together with the decision of the Moroccan Government, it 
constitutes evidence of the common desire for friendship and cooperation 
which characterizes relations between Morocco and France. 

Please accept, Mr. Minister, the assurance of my highest consideration. 


Letter from Ahmed Balafrej to Christian Pineau 


Mr. Minister, 

I have the honor of confirming to you that the Government of His 
Majesty the Sultan has decided to reserve for the Ambassador Extra- 
ordinary and Special Envoy of the French Republic to His Majesty the 
Sultan, the role of Dean of the Diplomatic Corps in Rabat, in order to 
stress the ties of friendship and cooperation characterizing the relations 
between our two states. 

The Moroccan Government hereby expresses its thanks to the Govern- 
ment of the French Republic, which is pleased to grant to the Ambassador 
Extraordinary and Special Envoy of His Majesty the Sultan to the French 
Republic a privileged position among accredited diplomatic representatives 
in Paris. 

Please accept, Mr. Minister, the assurance of my highest consideration. 


EXcHANGE OF LETTERS CONCERNING THE FRANCO-AMERICAN AGREEMENT OF 
DECEMBER 22, 1950 oN THE AMERICAN BaSEs IN Morocco 


Letter from Ahmed Balafrej to Christian Pineau 


Mr. Minister, 

I have the honor of informing you that the Moroccan Government en- 
tirely reserves its position as regards the Franeco-American agreement of 
December 22, 1950. 

Please accept, Mr. Minister, the assurance of my highest consideration. 


Letter from Christian Pineau to Ahmed Balafrej 


Mr. Minister, 
I have the honor of acknowledging receipt of your letter dated May 20, 
1956 and worded as follows: 


‘*T have the honor of informing you that the Moroccan Government 
entirely reserves its position as regards the Franco-American agree- 
ment of December 22, 1950.’’ 


The French Government has taken cognizance of your reservations on 
the Franco-American agreement of December 22, 1950. I hereby confirm 
to you, in this respect, the fact that this agreement does not come under 
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the same head as the acts and treaties referred to in Article 11 of the 
Diplomatic Accord between France and Morocco dated today. 
Please accept, Mr. Minister, the assurance of my highest consideration. 


FRANCE-TUNISIA 
PROTOCOL OF AGREEMENT!’ 
Signed at Paris, March 20, 1956 


On June 3, 1955, following the free negotiations which had taken place 
between their delegations, the French Government and the Tunisian Gov- 
ernment agreed to grant Tunisia the full exercise of internal sovereignty. 
They thus demonstrated their determination to enable the Tunisian people 
to realize their full potentialities and to assume control of their destiny 
by gradual stages. 

The two Governments recognize that the harmonious and peaceful de- 
velopment of Franco-Tunisian relations meets the requirements of the 
modern world. They note with satisfaction that this evolution makes 
possible Tunisia’s accession to full sovereignty without suffering for the 
people and without harm to the State. They affirm their conviction that, 
in basing their relations on mutual and complete respect for their sov- 
ereignties, with independence and equality for both States, France and 
Tunisia are strengthening the solidarity which unites them for the greatest 
good of both countries. 

Following the declaration of investiture of the French President of the 
Council and the answer of His Highness the Bey, which reaffirmed their 
common determination to promote their relations in the same spirit of 
peace and friendship, the two Governments opened negotiations in Paris 
on February 27. 

In consequence whereof : 

France solemnly recognizes the independence of Tunisia. 

Whence it follows: 

That the treaty concluded between France and Tunisia on May 12, 1881 
can no longer govern Franco-Tunisian relations ; 

That those provisions of the Conventions of June 3, 1955? which would 
be contradictory to the new status of Tunisia as an independent and 
sovereign State shall be modified or abrogated. 

Whenee it also follows: 

That Tunisia will have the exercise of its responsibilities in matters of 
foreign affairs, security and defense ; 

That a Tunisian national army will be constituted. 

With due respect for their sovereignties, France and Tunisia agree to 
define or to perfect the modalities of a freely effected interdependence be- 


' Reprinted from Tunisian Affairs, No. 12, March, 1956 (Embassy of France, Press 
and Information Service). 

‘ *See Tunisian Affairs, No. 10, for texts of Franco-Tunisian Conventions of June 

» 1955. 
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tween the two countries by organizing their cooperation in the domains in 
which they have common interests, particularly in matters of defense and 
foreign relations. 

The agreements between France and Tunisia will establish the modalities 
of the assistance that France will give Tunisia in setting up a Tunisian 
national army. 

Negotiations will be resumed on April 16, 1956 in order to draw up, as 
quickly as possible and in accordance with the principles laid down in the 
present Protocol, the instruments necessary for their implementation. 


Done at Paris in two original copies, March 20, 1956. 
For France: (signed) CHRISTIAN PINEAU 
For Tunisia: (signed) TAHAR BEN AMMAR 


DIPLOMATIC ACCORD * 
Signed at Tunis, June 15, 1956 


The President of the French Republic and His Highness the Bey of 
Tunis have resolved to conclude an accord on the questions of diplomatic 
representation. 

They have appointed, to this end, as their Plenipotentiaries, 

The President of the French Republic: 

Mr. Roger Seydoux Fornier de Clausonne, High Commissioner of 
France in Tunisia, 
His Highness the Bey of Tunis: 
Mr. Habib Bourguiba, Prime Minister, President of the Council, 


Who, having exchanged their full powers, found to be in good and due 
form, 
Have agreed on the following provisions: 


Article First—France will be represented in Tunis, and Tunisia in 
Paris, by an Ambassador. The diplomatic representatives of each of the 
two countries shall bear, respectively, the titles of Ambassador Extra- 
ordinary and Special Envoy of the French Republic to His Highness the 
Bey, and Ambassador Extraordinary and Special Envoy of His Highness 
the Bey to the French Republic. 


Article Two—In the countries where Tunisia shall not have decided to 
send a permanent diplomatic mission, the French Republic is disposed, if 
the Tunisian Government so requests, to ensure the representation and 
protection of Tunisian subjects and interests. In this case, French diplo- 
matic and consular agents shall act in accordance with the directives of the 
Tunisian Government. 


Article Three—France will second Tunisia’s candidacy to international 
organizations in which the latter is not represented. 


3 Reprinted from Tunisian Affairs, No. 13, June, 1956 (Embassy of France, Press and 
Information Service). 
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Article Four—Pending conclusion of the treaty which shall define the 
modalities of their cooperation in the field of external affairs, the two 
Governments, acting in the spirit of friendship and solidarity which char- 
acterizes their relations, will keep each other informed and will consult 
each other on all questions of common interest with which they will be 
faced in that domain. 


In witness whereof, the Plenipotentiaries have signed the present accord 
and thereto affixed their seals. 


Done at Tunis, in two original copies, on June 15, 1956. 


EXCHANGE OF LETTERS CONCERNING THE FRANCO-TUNISIAN NEGOTIATIONS 
TO OPEN IN Paris ON JUNE 26, 1956 


Letter Dated June 15, 1956 from Habib Bourguiba to Roger Seydour 


Mr. High Commissioner, 

By virtue of the accord just concluded between our two Governments 
within the terms of the Protocol of March 20, 1956, the diplomatic repre- 
sentatives of each of our two countries shall bear, respectively, the titles 
of ‘‘Ambassador Extraordinary and Special Envoy of the French Republic 
to His Highness the Bey,’’ and ‘‘ Ambassador Extraordinary and Special 
Envoy of His Highness the Bey to the French Republic.’’ 

The Tunisian Government congratulates itself on the spirit in which 
this accord was reached, sanctioning the mutual determination of our two 
countries to see their relations based on durable foundations, with mutual 
and complete respect for the sovereignty, independence and equality of 
both states. 

This step having been taken, the Tunisian Government is disposed to 
continue, at the best possible time, the negotiations between our two 
countries in order to promote our relations in the same spirit of peace and 
friendship. I propose, to this end, the date of Tuesday, June 26, 1956. 

In accordance with the Protocol of March 20, 1956, our two Governments 
are determined to conclude, during the course of these negotiations, a 
treaty of friendship and alliance. This treaty, based on a just and free 
weighing of their interests by both countries, will determine the modalities 
of their close cooperation in matters of defense and foreign affairs. 

Please accept, Mr. High Commissioner, assurances of my highest consid- 
eration. 


Letter Dated June 15, 1956 from Roger Seydoux to Habib Bourguiba 


Mr. President, 
You were kind enough to send me, under today’s date, the following 
letter : 


‘By virtue of the accord just concluded between our two Govern- 
ments within the terms of the Protocol of March 20, 1956, the diplo- 
matic representatives of each of our two countries shall bear, re- 
spectively, the titles of ‘Ambassador Extraordinary and Special Envoy 
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of the French Republic to His Highness the Bey,’ and *‘ Ambassador 
Extraordinary and Special Envoy of His Highness the Bey to the 
French Republic.’ 

‘“‘The Tunisian Government congratulates itself on the spirit in 
which this accord was reached, sanctioning the mutual determination 
of our two countries to see their relations based on durable foundations, 
with mutual and complete respect for the sovereignty, independence: 
and equality of both states. 

‘*This step having been taken, the Tunisian Government is disposed 
to continue, at the best possible time, the negotiations between our tw 
countries in order to promote our relations in the same spirit of peac: 
and friendship. I propose, to this end, the date of Tuesday, June 
26, 1956. 

‘‘In accordance with the Protocol of March 20, 1956, our two Gov- 
ernments are determined to conelude, during the course of thes 
negotiations, a treaty of friendship and alliance. This treaty, based 
on a just and free weighing of their interests by both countries, will 
determine the modalities of their close cooperation in matters of 
defense and foreign affairs.’’ 


In thanking you for this communication, I have the honor to confirm t 


you 


the agreement of the French Government on the preceding proposals 


Please accept, Mr. President, assurances of my highest consideration. 


EXCHANGE OF LETTERS CONCERNING THE PRIVILEGED POSITION OF THE 


AMBASSADOR OF FRANCE IN TUNIS AND OF THE AMBASSADOR 
oF TUNISIA IN PARIS 


Letter Dated June 15, 1956 from Roger Seydour to Habib Bourguiba 


Mr. President, 

I have the honor of confirming to you that the French Government has 
decided to reserve for the Ambassador Extraordinary and Special Envoy 
of His Highness the Bey to the French Republic, a privileged position 
among the accredited diplomatic representatives in Paris, and this, in 
order to stress the ties of friendship and of cooperation which characterize 
the relations between our two states. 


The French Government hereby expresses its thanks to the Tunisian 


Government which is pleased to reserve for the Ambassador Extraordinary 


and 
role 


Special Envoy of the French Republic to His Highness the Bey, the 
of Dean of the Diplomatie Corps in Tunis. 


Please accept, Mr. President, assurances of my highest consideration. 


Letter Dated June 16, 1956 from Habib Bourguiba to Roger Seydour 


Mr. High Commissioner, 


I have the honor of confirming to you that the Tunisian Government 


has decided to reserve for the Ambassador Extraordinary and Special 
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Envoy of the French Republic to His Highness the Bey, the role of Dean 
of the Diplomatic Corps in Tunis, and this, in order to stress the ties of 
friendship and cooperation which characterize the relations between our 
two states. 

The Tunisian Government hereby expresses its thanks to the Govern- 
ment of the French Republie which is pleased to grant to the Ambassador 
Extraordinary and Special Envoy of His Highness the Bey to the French 
Republic, a privileged position among the accredited diplomatic repre- 
sentatives in Paris. 

Please accept, Mr. High Commissioner, assurances of my highest con- 


sideration. 


UNITED KINGDOM-UNION OF SOVIET 
SOCIALIST REPUBLICS 


FISHERIES AGREEMENT 


TOGETHER WITH MINUTE TO ARTICLE 1 OF THE AGREEMENT AND EXCHANGE 
or NoTES ON TERRITORIAL WATERS 


Signed at Moscow, May 25, 1956; in force March 12, 1957 


The Government of the United Kingdom of Great Britain and Northern 
Ireland and the Government of the Union of Soviet Socialist Republics 
have decided to conclude the present Agreement and have appointed their 
Representatives : 


The Government of the United Kingdom: 
Sir William Hayter, Her Majesty’s Ambassador Extraordinary and 
Plenipotentiary at Moscow, 
The Government of the Union of Soviet Socialist Republics : 
Vasili Vasilievich Kuznetsov, Deputy Minister of Foreign Affairs of 
the Union of Soviet Socialist Republics, 
Who, having exchanged full powers which have been found to be in 
good order and due form, have agreed on the following: 


ARTICLE 1 


The Government of the Union of Soviet Socialist Republics agree to 
concede the right to fishing boats registered at the ports of the United 
Kingdom to fish in the waters of the Barents Sea along the coast of the Kola 
Peninsula between the meridians thirty-six degrees and thirty-seven degrees 
fifty minutes of East longitude, along the mainland to the East of the point 
of Cape Kanin between the meridians forty-three degrees seventeen minutes 
and fifty-one degrees of East longitude and also along the coast of Kolguev 
Island, up to a distance of three sea miles from low water mark both on the 


‘ Treaty Series, No. 36 (1957), Cmnd. 148. 
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mainland and on the islands; the right is also conceded to these boats to 
sail freely and to anchor in these waters. 


ARTICLE 2 


United Kingdom fishing boats entering Soviet ports and sheltered waters 
in extraordinary circumstances will be governed by the regulations laid 
down by the competent Soviet authorities. 


ARTICLE 3 


The present Agreement is subject to ratification. The exchange of the 
instruments of ratification shall take place as soon as possible in London. 

The Agreement has been concluded for a period of five years and shall 
enter into force from the date of the exchange of the instruments of 
ratification. 

If neither of the parties has given notice of denunciation not later than 
one year before the termination of the above period in which the Agreement 
is in force, the Agreement will remain in force for a further five years and 
thus each time it will be considered to have been extended for a further 
five years unless one of the parties denounces it not later than one year 
before the termination of the current five-year period in which it is in 
force. 

Done at Moscow on the 25th of May, 1956, in duplicate, both in the 
English and Russian languages, and both texts being equally authoritative. 


W. G. HAYTER, V. KUZNETSOV, 
For the Government of the United For the Government of the Union 
Kingdom of Great Britain and of Soviet Socialist Republics. 


Northern Ireland. 


MINUTE 


To ArTICLE 1 OF THE AGREEMENT BETWEEN THE GOVERNMENT OF THE 
Unitep Kryepom or GREAT BriTAIN AND NorRTHERN IRELAND 
AND THE GOVERNMENT OF THE UNION OF Soviet SOcIALIST 
REPUBLICS ON FISHERIES OF May 25, 1956 


The permission given by the Government of the Union of Soviet Socialist 
Republics to fishing vessels registered at the United Kingdom ports to 
engage in fishing, to navigate freely and anchor in the waters indicated in 
Article 1 of the Agreement shall not be considered to concede to such 
fishing vessels the right to engage in fishing, to navigate and anchor in such 
forbidden zones as may be established by the competent Soviet authorities 
inside the limits of the waters coming within the scope of the Agreement. 


For the Government of the United For the Government of the Union 
Kingdom of Great Britain and of Soviet Socialist Republics: 
Northern Ireland: 


W. G. HAYTER. V. KUZNETSOV. 


OFFICIAL DOCUMENTS 
EXCHANGE OF NoTEes ON TERRITORIAL WATERS 


No. 1 


Her Majesty’s Ambassador at Moscow to the Soviet Union Deputy 
Minister of Foreign Affairs 


British Embassy, 

Mr. Deputy Minister, Moscow, May 25, 1956 

I have the honour to refer to the Agreement between the Government of 
the United Kingdom of Great Britain and Northern Ireland and the Gov- 
ernment of the Union of Soviet Socialist Republics, signed this day at 
Moscow, for regulating the fishing activities of fishing boats registered in 
the ports of the United Kingdom in the waters contiguous to the Northern 
coasts of the Union of Soviet Socialist Republics and the Islands dependent 
thereon, and to inform your Excellency that it is the understanding of the 
Government of the United Kingdom that nothing in this Agreement shall 
be deemed to prejudice the claims or views of either Contracting Govern- 
ment in regard to the limits of territorial waters. 

I have the honour to suggest that the present Note and your Excellency’s 
reply thereto shall be regarded as an official expression of the points of view 


of the two Governments on this matter. 
W. G. HAYTER. 


No. 2 


The Soviet Union Deputy Minister of Foreign Affairs to Her Majesty’s 
Ambassador at Moscow 


(Translation ) 


Mr. Ambassador, Moscow, May 25, 1956. 
Taking into consideration the view of the British Government, expressed 
in your Excellency’s Note of to-day’s date, that no provisions contained in 
the Agreement on Fisheries signed to-day in Moscow between the Govern- 
ment of the Union of Soviet Socialist Republics and the Government of the 
United Kingdom of Great Britain and Northern Ireland shall be deemed 
to prejudice the claims or views of the Contracting Parties concerning the 
limits of territorial waters, I have the honour to remind you that the 
width of the Soviet Union’s territorial waters and the regulations govern- 
ing them were defined in the Statute concerning the Security of the State 
Frontiers of the Union of Soviet Socialist Republies of June 15, 1927. 
With this I have the honour to confirm that your Excellency’s Note and 
the present answer shall be regarded as an official expression of the points 
of view of the two Governments on this question. 
V. KUZNETSOV. 


